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BETTING THE
OPENING LINE

IS SPORTS BETTING IN THE
CARDS FOR ARIZONA?

IN SPORTS BETTING LINGO, THE “OPENING LINE”
IS THE FIRST POINT SPREAD AVAILABLE FOR A GAME AND IS SUB-
JECT TO CHANGE BASED ON HOW INITIAL BETS ARE PLACED AND
ON CHANGES IN GAME-TIME CONDITIONS. IN 2018, THE U.S. Su-
PREME COURT STRUCK A LONGSTANDING FEDERAL BAN ON MOST
STATES AND TRIBES ENGAGING IN SPORTS BETTING. IN THE WAKE OF
THIS MAJOR CHANGE, MANY STATES AND TRIBES ARE CONSIDERING
CHANGES TO THEIR LAWS, CONSTITUTIONS AND GAMING COMPACTS
TO ADD SPORTS BOOKS TO THEIR CASINO OPERATIONS. THIS ARTICLE
TAKES STOCK OF THE STATE OF THE LAW IN ARIZONA AFTER MURPHY
V. NAT’L COLLEGIATE ATHLETIC ASS’N' AND ANALYZES THE POSSI-
BILITY FOR CHANGES TO ARIZONA LAW AND TO THE ARIZONA TRIBAL

COMPACTS TO LEGALIZE SPORTS BETTING IN ARIZONA.
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THE FEDERAL FRAMEWORK
BEFORE MURPHY
In 1988, Congress passed the Indian Gam-
ing Regulatory Act (“IGRA”) in an attempt
to provide for federal regulation of tribal
gaming and “to promote tribal econom-

ic development, tribal self-sufficiency, and
strong tribal government.”®> IGRA cate-
gorized gaming into three classes.® Class I
games are traditional Indian games and are
under the complete jurisdiction of Tribes.*
Class II games are non-table games, such
as bingo, and are regulated by the Tribe
with oversight from the federal government
through the National Indian Gaming Com-
mission (“NIGC”), so long as the state in
which the Tribe is located permits such gam-

ing for any purpose.”
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Games commonly played at casinos, such
as slot machines, blackjack, craps and rou-
lette, are considered Class III games under
IGRA.® IGRA restricts Tribal authority to
conduct Class III gaming unless the Tribe
and state negotiate a Tribal-State Gaming
Compact that has been approved by the
U.S. Secretary of the Interior.” Although
sports betting is not specifically mentioned
in IGRA, the NIGC has stated that sports
betting is a “Class III form of gaming,”
meaning “it may be played only pursuant to
a Tribal-State Compact” and only if the rel-
evant state and federal law allow it.®

In 1992, Congress passed the Profes-
sional and Amateur Sports Protection Act
(“PASPA”), which outlawed sports gam-
bling in the United States with the excep-
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tion of a few states that had already legalized
sports betting, such as Nevada.” PASPA also
expressly prohibited sports gambling on In-
dian lands.!® For the next 26 years, PASPA
prohibited Tribes and most states from en-
gaging in or authorizing sports betting.

STATES EXPAND

SPORTS BETTING
In 2011 and again in 2014, in an effort to
boost New Jersey’s fledgling casinos, New
Jersey enacted sports gaming legislation to
authorize sports betting at New Jersey ca-
sinos and challenged the constitutionality
of PASPA.!! On May 14, 2018, the U.S.
Supreme Court struck down PASPA in
Murphy v. Nat’l Colleginte Athletic Ass'n.*
The Court held that PASPA violated the an-
ti-commandeering principle of the Consti-
tution because it “unequivocally dictate[d]
what a state legislature may and may not
do” and equated it to Congress issuing a
“direct order to state legislatures.”!3

While Tribes are central to casino gam-
ing in the United States, the U.S. Supreme
Court opinion mentions Tribal gaming only
once—to briefly note “the enactment of the
Indian Gaming Regulatory Act in 1988”
and the positive effect the Act had on the
proliferation of Tribal casinos.!*

With PASPA no longer in place, the ex-
pansion of legalized sports betting quickly
grew. Within two years, 16 states legalized
some form of sports gambling.15

On October 16, 2018, the Santa Ana

Star Casino Hotel, a casino owned by
the Pueblo of Santa Ana in New Mexico,
booked its first sports bet in partnership
with  Nevada-based ~ USBookmaking.'®
The Pueblo of Santa Ana was able to offer
sports betting quickly after Murphy because
its state compact already permitted “any or
all forms of Class III gaming”; as such, the
Tribe did not need to negotiate or amend its
state compact.!” This is unlike the Arizona
Tribal Compacts, which restrict Tribal gam-
ing to specific types of Class III gaming.'®

On July 26,2019, North Carolina passed
alaw to allow sports and horse race wagering
on Tribal lands so long as all bettors make
their wagers in-person at a Tribal casino.!®
Similarly, on March 25, 2020, Washington
passed a law to permit sports wagering at
Class III Tribal casinos so long as wagers are
made on-site at Tribal casinos.?°

By the end of 2020, it is possible a ma-
jority of U.S. states and territories (includ-
ing Washington, D.C., and Puerto Rico),2 1
will have legalized sports betting.?

INDIAN GAMING FRAMEWORK
IN ARIZONA
The first four years after IGRA’s passage
marked an especially tumultuous period
of strife between Arizona and Tribes that
sought to operate Class IIT gaming on their
Tribal lands. Following legal challenges and
high-stakes disputes between the state and
Tribes, a compromise was ultimately struck.
Sixteen Arizona Tribes entered into com-
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pacts with the state between
1992 to 1994.% These ini-
tial compacts were in effect from 1993 to
2003.%*

In 2002, Arizona voters approved Prop-
osition 202, which authorized the con-
tinuation of Tribal gaming pursuant to
new gaming compacts, and expanded the
Tribes’ ability to engage in Class III gam-
ing.25 In 2002 and 2003, the state signed
gaming compacts with 21 of
the 22 Tribes located in Arizona
(“Compacts”).2® The Compacts
are substantially identical and
lasted for an initial term of 10
years.?”

The Compacts were automat-
ically renewed for an additional
10-year term in 2013. After the
expiration of an additional 10-
year term, the Compacts:

shall thereafter be extended

for an additional renewal

term of three (3) years in order to
provide the parties with an opportunity
to negotiate new or amended Compact
terms, unless the State or the Tribe no-
tifies the other in writing ... that it does
not intend to renew the Compact be-
cause of substantial non-compliance.*

The current Compacts authorize only
specifically enumerated types of Class III
gaming, including gaming devices (such
as slot machines), keno, oft-track horse or
dog race wagering, blackjack, poker and lot-
tery.? Other types of Class IIT gaming not
expressly listed as authorized in the Com-
pacts are prohibited.3* Most notably, craps,
roulette and sports betting are not autho-
rized in the Compacts and are therefore
prohibited under IGRA.3!

Under the Compacts, Tribes agreed to
make contributions of a set percentage of
net winnings generated by Class III gaming
to state and local governments.>? Between
2004 and 2014, the Tribal casinos contrib-
uted $1.1 billion to Arizona state and local
governments.>?

THE OPPORTUNITY FOR
ARIZONA SPORTS BETTING
Because sports betting is a form of Class I1I
gaming that is prohibited under Arizona
state law and not authorized in the exist-
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ing Compacts, Arizona law and the Com-
pacts would have to be amended to permit
sports betting at the Tribal casinos.3* As of
May 2020, no state legislation permitting
sports betting had been successfully passed.
It is possible that efforts seeking to legalize
sports betting in Arizona may continue in
the future.

Recognizing the interest in Tribally op-
erated sport books, on January 29, 2020,

TRIBES HAVE CONSIDERED GAMING
AND SPORTS BETTING THAT ALLOWS
CUSTOMERS TO PLACE BETS REMOTELY

OFF-RESERVATION THROUGH THE
INTERNET, BUT CURRENT LAW WOULD

LIKELY PROHIBIT SUCH

OFF-RESERVATION BETTING.

the NIGC issued guidance for Tribes seek-
ing to run sports books through Tribal-
State Compacts.35 The NIGC provided
four options or models for Tribes to consid-
er in operating a sports betting operation:
(1) a sports book wholly owned and operat-
ed by the Tribe; (2) a Tribally owned sports
book with data and consultation provided
by third parties; (3) a managed sports book;
or (4) an individually owned sports book.3¢

Given that “[s]ports betting is a data
heavy industry that requires constant pro-
cessing of a significant amount of sports
related statistics,” the NIGC encourages
Tribes to consider Options 2 or 3—that is,
hiring a third-party vendor to provide such
services.?” In such a case, IGRA and the
NIGC regulations require all management
agreements to be submitted to the NIGC
for approval, and any unapproved manage-
ment agreement is void.®

WAGERING OUTSIDE
INDIAN TRUST LANDS
Even before Murphy, Tribes have consid-
ered gaming and sports betting that allows
customers to place bets remotely off-res-
ervation through the internet.® However,
the NIGC has repeatedly stated that IGRA
“does not authorize off-reservation gaming
. [i]ncluding via the use of the Internet,
even though the computer server may be

located on Indian lands.”*® The NIGC’s
current position is that the bettor must
be physically on the Indian lands to make
a sports wager because IGRA only allows
gaming on Indian lands.*!

Tribes secking to engage in inter-
net-based sports betting also must navigate
the Unlawful Internet Gambling Enforce-
ment Act (“UIGEA”), passed to regulate
online gambling.*> Unlike IGRA, the UI-
GEA does not make gambling
legal or illegal directly; rather,
it creates a system in which a
“bet or wager” must be legal
both where it is “initiated” and
where it is “received.”*?

In State of California v. Ii-
pay Nation of Santa Ysabel**
the Ninth Circuit decided
whether IGRA and UIGEA
prevented the Iipay Nation
from operating a server-based
bingo game over the internet.
The Ninth Circuit held that
both the UIGEA and IGRA prohibited the
Tribe from doing so because the bets were
initiated via a mobile device off-reservation
where the gaming was unauthorized be-
cause IGRA limits tribal gaming to placing
bets on Indian lands.*> The Ninth Circuit
further held that Congress expressly meant
to apply the UIGEA to prevent oft-reser-
vation betting.*® The Court reasoned that
when Congress exempted bets or wagers
“initiated and received or otherwise made
exclusively” on tribal land (31 U.S.C. §
5362(10)(C)), Congress meant to prohibit
wagers initiated off-reservation.*”

Similarly, IGRA and the UIGEA, at
least as they are currently interpreted by the
NIGC and the Ninth Circuit, would likely
prohibit Arizona Tribes from allowing their
patrons to make sports bets from the their
off-reservation homes. If the Arizona Tribal
Compacts are amended to allow for sports
betting, those bets likely would still need to
be placed in person at a Tribal casino or oth-
erwise on Tribal lands.

The area of sports betting continues to
evolve as more states and Tribal gaming
operations change or amend their laws or
compacts to permit this additional form of
gambling. How and whether Arizona deter-
mines to join the sports betting world also
is likely to continue to evolve through 2020
and into 2021, if not beyond. Ei
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