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orporations are increasingly

finding the need for interna-

tional dispute resolution tools as
the business marketplace continues its
global expansion. One area where the
expectations of corporate counsel based
in the United States may not be shared
when negotiating across cultures is with
alternative dispute resolution (ADR). In
particular, while US counsel may con-
sider mediation to be a standard part of
the dispute resolution process, they may
find that their non-US counterparts are
not familiar with, or interested in, me-
diation. While the non-US intrigue with
mediation is growing, use of mediation
remains limited beyond US borders.

Given this differing level of experi-
ence and the real potential for expecta-
tion gaps, dispute resolution clauses are
particularly important in international
agreements. Building an expectation of
mediation into a contract when non-US
parties are involved can prevent prob-
lems if disputes do arise. Anticipating—
and eliminating—areas of possible mis-
understanding or contention regarding
the use of mediation may be much easier
when all are anxious to enter a deal
rather than later when communications
break down and the parties are at odds.

For in-house corporate counsel who
decide to secure the right to mediate up
front, the first step may be to simply de-
fine what that means. An “ADR Primer”
offered by the International Institute for
Conflict Prevention and Resolution (CPR)
provides a no-frills definition of media-
tion that captures the common under-
standing prevalent in the United States:

Mediation is a facilitated nego-
tiation with the objective of con-
sensual resolution of a dispute
on terms upon which the parties
themselves agree. It is a form of
alternative dispute resolution in
which a neutral party (a media-
tor) selected by the parties seeks
to determine the interests of the
parties, discover which of these
interests may be shared, and
alert them to a resolution that
may further those interests.!

Once corporate counsel obtains
buy-in to the generic concept of media-
tion, the next step is to define what that
mediation process may entail.?



1. Speaking the Same Language

Thoughtful parties who speak different
languages and follow different cultural norms can
take measures to avoid many communication
issues long before the need for mediation arises.
As a prime example, parties to a contract should
agree on the language in which to conduct media-
tion. The parties could specify that mediation will
be conducted in a particular language (e.g.,
French). Alternatively, the parties could specify the
language in which the contract is written as the
language for mediation. In the event that the
contract is written in multiple languages, the
clause could provide for the mediation to be
conducted in one or more of those languages.

Any mediation between the parties shall be
conducted in the [specify] language.

OR
The mediation shall be conducted in the
language in which the contract was written.

The parties also should take steps to ensure
that messages conveyed by each side are correctly
interpreted by intermediaries, effectively communi-
cated to the other side, and ultimately understood.
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tions that the parties may choose to conduct the
mediation usually offer such rosters, as well as
mediation rules and support for conducting the
mediation.’ Examples of international organiza-
tions include: International Chamber of Com-
merce (ICC), American Arbitration Association
(AAA), International Centre for Dispute Reso-
lution (ICPR), CPR International Institute for
Conflict Prevention & Resolution (CPR), World
Intellectual Property Organization (WIPO),
Commercial Arbitration and Mediation Center
of the Americas (CAMCA), London Court
of International Arbitration (LCIA), and the
Stockholm Chamber of Commerce (SCC).'°

While a temptation may exist to set out de-
tailed criteria for the experience and/or character-
istics of the mediator in the mediation clause, or
even go so far as to specify a particular individual
to mediate any disputes, this approach can create
challenges down the road. For example, the par-
ties will be at the mercy of the selected mediator’s
schedule. Or they may be dipping into such a lim-
ited pool of “qualified” mediators that the mere
selection process becomes a drawn-out ordeal.

A middle ground approach allowing for
some organizational help and yet some flexibil-

Choosing a single mediator fluent in two or more
languages is one way the parties may be able to
minimize the risk of miscommunication.> The parties also
might opt to use co-mediators.* By providing an additional
safeguard against miscommunication, a co-mediator fluent in
the language of the other side can increase the sense of trust
and security in the mediation environment.”> Regardless of
whether parties choose a mediator or co-mediators, interpret-
ers chosen by both sides may provide additional support.°®
Cultural differences can pose a more difficult challenge.
But as with purely linguistic barriers, mediators can mini-
mize any negative impact. Mediators attuned to the cul-
tural differences between parties in a particular mediation
may be able to diffuse potential conflicts as they arise.”

2. Determining Who Can Help—Neutral Selection
Attorneys familiar with even the most local mediation
know that the importance of selecting a neutral mediator
cannot be overstated. Thus, establishing a mechanism for
mediator selection is an important part of any international
mediation clause. In agreeing on such a clause, it is typical for
parties to define expectations for a mediator, including both
their neutrality and their full disclosure of all relationships
they have to the parties to the mediation and their counsel.?
Mediation clauses may also point to an ADR organiza-
tion to provide a roster of potential mediators. Organiza-

ity is to agree to a mediator to be selected from
the roster of a mutually acceptable established
organization “or such other neutral as the parties may
agree upon.” That way the parties have a good roster of
neutrals as a fallback if they cannot agree upon a specific
individual when a dispute arises.

3. Defining the Rules of Engagement

US counsel should keep in mind that attorneys and cli-
ents outside of the United States are likely to have very lim-
ited experience with mediation. Moreover, to the extent that
they do have mediation experience, their experiences may
be very different from their US counterparts. The differ-
ences in the experiences and expectations of US attorneys
and non-US attorneys may not be limited solely to more
technical aspects with mediation clauses. Because concep-
tions of the nature of mediation and the role of mediation in
ADR vary both regionally and culturally, the parties should
at the outset discuss and define the role of mediation.!!

Critically, the parties should first understand the nature
of mediation and that a mediator functions as an inter-
mediary for the parties to discuss settlement terms. They
can then include a definition in the mediation clause by
either referencing an international organization’s standard
definition or by using more detailed language that embod-
ies their shared expectations.'?
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Using a model clause may be the simple solution for
many mediation issues. Attorneys and clients can avoid
conflicts that might arise while drafting an ad hoc clause
by using a model clause offered by an international orga-
nization.”> Although a model clause might not be designed
for the unique subject matter of the parties’ relationship,
the parties will have the advantage of using tried and
tested language. * Indeed, the simple approach of using
an international organization’s standard clause has been
proven highly effective in thousands of disputes.!

Of course, the parties should be wary of boilerplate lan-
guage that does not meet their specific needs and expecta-
tions. Also, the parties may choose to tailor language to fit
the specific context in which mediation would occur, such
as a patent dispute.'® Another basis for customization by
the parties is whether the parties should use mediation to

The ICDR offers this model clause:

In the event of any controversy or claim arising out of or
relating to this contract, the parties hereto agree first to
try and settle the dispute by mediation administered by
the International Centre for Dispute Resolution under its
rules before resorting to arbitration, litigation, or some
other dispute resolution technique.

address all of their disputes or only certain types.'”

The likely scenarios for when mediation might be
needed should be considered up front. For example, if
counsel anticipates that mediation will come into play only
after a major dispute threatening the entirety of the parties’
relation has arisen, counsel likely will want the ability to
mediate all claims to full and final resolution in order to
preserve the overall relationship and underlying deal.

On the other hand, if counsel believes that mediation will
be helpful from time to time to resolve smaller issues between
parties with a web of relationships, a mediation clause that
will allow for individual issues to be addressed will likely
make the most sense. These circumstances may exist, for
example, with parties in the construction industry who
are working together on a variety of projects, any of which
may result in disputes that must be resolved. In such circum-
stances, it may be most practical to make clear that the parties
are prepared to mediate issues taking one dispute at a time in
order to avoid any one mediation getting bogged down with
unrelated issues that would best be addressed separately.

4. Considering a Three-Step Approach

Parties also will need to think through whether mediation
will make sense as part of a hybrid ADR framework as, in-
creasingly, international ADR follows three steps: negotiation,




mediation, and arbitration. If so, clearly defining the differenc-
es between mediation, negotiation, and arbitration is critical.'®
While a multi-step ADR clause may raise issues ex-
ceeding the bounds of this article, the basics are pretty
straightforward. First, for negotiation to be meaningful,
individuals with appropriate authority must communicate
in good faith and with the common goal of attempting to
resolve the dispute. If that step is not successful, media-
tion or assisted negotiation comes next. And finally, if no
voluntary resolution of the parties’ own choosing can be
reached with or without the involvement of a third party
neutral, the result will be determined by one or more
neutrals in arbitration or some comparable process.'?
Even parties reluctant about mediation likely can see
its unique role in this three-step process. It allows the
parties to look to a third party neutral for assistance
and yet maintain their ability to make their own choices.
When US counsel speaks to non-US counterparts about
the virtues of mediation, the fact that a mediator cannot
force any outcome may indeed be a selling point worth
emphasizing.

ACC Extras on ... Mediation

5. Inviting the Right People

The attendance of authorized decision-makers on both
sides can make mediation more effective in many ways. The
presence of decision-makers limits the possibility that
an agreement will be vetoed by a higher authority who did
not attend the mediation.?® In addition, many mediations may
not result in an agreement without the appropriate decision-
makers attending, and as a result they may solely provide an
opportunity for parties to gain a better understanding of the
other side’s claims with an eye towards arbitration or litigation.

Thus, the parties should first identify key decision-
makers on both sides. Many factors might complicate
identification. For instance, some cultures do not place
authority in the leader of a negotiating team and thus
leave it unclear who has the authority to make decisions.
Such an approach stresses the importance for parties
to explicitly identify the individuals on both sides who
should participate by name, position, or other specific de-
scription. The mediation clause should then require iden-
tified decision-makers to attend any mediation and describe
what is expected from them during the mediation.

ACC’s 2008 Annual Meeting

Trying to expand internationally? Come to ACC’s An-
nual Meeting in Seattle, WA from October 19-22 and attend
sessions from our global/international legal affairs track.
Sessions include 210: Doing Business in the Middle East
and North Africa; 510: A Practical Approach to Compliance
Challenges in the International Arena; and 710: Succeeding
in China and India: The Next Ten Years. Contact education@
acc.comwith questions, or register at http://am.acc.com.

InfoPAKs*M

Alternative Dispute Resolution. This InfoPAK contains
materials useful to in-house counsel using ADR. The materi-
als include useful and practical information about the use of
arbitration, mediation, and other modern dispute resolution
methods. There are explanations of ADR choices, sample
arbitration and ADR clauses, articles, ADR providers, a sum-
mary of arbitration statutes and case law, and resources for
additional information. www.acc.com/resource/v4893

Program Materials

e Creative Solutions to Cross-Border Dispute Resolution.
How does your company manage dispute resolution? Likely
your process is vastly different from the next company’s,

particularly in a multi-jurisdictional environment. Learn
from your peers’ successful ways to manage for establish-
ing and maintaining a successful, cost-effective program
atyour organization. www.acc.com/resource/v7278

e Mediation: A Third Way? Pros and Cons. When you think
litigation, you think high costs and time away from more
productive work. Other options to costly litigation have
been available for some time, but how useful are they? This
session focuses on the use of mediation as an alternative
to litigation. www.acc.com/resource/v8665

Quick References

e China International Economic and Trade Arbitration Com-
mission Arbitration Rules. The China International Eco-
nomic and Trade Arbitration Commission website provides
the rules for arbitrating disputes arising from economic
and trade transactions of a contractual or noncontractual
nature in China. www.acc.com/resource/v8361

» Drafting the International Arbitration Clause. This outline
excerpted from the 2007 ACC Annual Meeting presents
the critical factors that ought to be considered in drafting
an international arbitration clause for business-to-busi-
ness agreements. Sample dispute resolution language is
included. www.acc.com/resource/v9005
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Another consideration is whether additional parties are
needed for a mediation to be successful. For example, a
parent company or guarantor may be critical to offer the
authority necessary for a binding resolution to be reached.
If so, the mediation clause should require their involvement.

Additionally, a merger or acquisition could throw off
the dynamics. While the parties should not complicate an
otherwise streamlined mediation clause with every “what if”
potential contingency, they should simply think through the
likely possibilities. For example, if a merger is looming when
a mediation clause is being drafted, consideration should be
given to the “right people” to be involved in the mediation if
the merger comes to fruition.

6. Timing is Everything

In order to make the best use of time in mediation, the
mediation clause may also make clear what is expected
from participants. Mediation should facilitate good,
meaningful communication; the parties want to resolve
their dispute efficiently during the actual sit-down media-
tion because they have probably come from different
parts of the world. Although mediation should be flexible,
it needs to be moved along in a timely manner. Therefore,
the parties may want to establish a timetable in the con-
tract for initiating and completing the mediation process

with clear consequences for a breach, such as liquidated
damages or recovery of attorneys’ fees.?!

Drafters should also be aware that a reluctant party
might try to avoid mediation or use it to delay arbitration.?
If the parties are serious about mediation, specific time
frames set forth in the mediation clause can help prevent un-
necessary delays.?® For instance, the parties can avoid delay
by establishing time frames for procedures like requests for
information or documents. If one party makes a request, the
parties should establish the time for response and whether it
is mandatory. In this way, a party avoids being stonewalled
by another party who fails to respond in the hope that the
dispute will go to arbitration.

1. Controlling Costs

In order to ensure that all parties are clear as to cost
allocation before the need for mediation arises, the media-
tion clause should specify how the costs of mediation and
the parties’ separate costs will be handled. Furthermore,
terms such as “cost splitting” should be clearly defined so
that the parties share the same expectations.

The parties may rely on the rules of international organi-
zations that address fees and costs. One such organization,
the ICC, for example, requires parties to pay a deposit in the
amount likely to cover administrative expenses and the fees




of the neutral mediator before the mediation can occur.?* The
ICC rules also provide that the parties equally share the costs
of the mediation unless they agree otherwise in writing, while
a party’s outside expenditures remain the responsibility of that
party.?> As when relying on other model language, the parties
should still discuss the fee splitting arrangement and whether
unique circumstances exist where exceptions should apply.

8. Exchanging Information

As a general rule, arbitration in the United States presump-
tively allows for at least some discovery, while non-US arbitra-
tion may not. This major difference is likely to carry over into
international mediation. Thus, one party to a mediation may
expect a full exchange of documents, while the other may be
used to a legal system that does not provide for such a full
exchange.?® Given these differing expectations, parties may
choose to directly address the exchange of information and
possible disclosure and/or discovery in the mediation clause.?’

Parties that choose to address information disclosure in
a mediation clause should consider two aspects of discov-
ery. First, the mediation clause should provide whether
the parties will exchange information. If the clause allows
for information to be exchanged between the parties, the
parties might also include time limitations within which
the exchanges should be completed.?® Second, the media-
tion clause should address whether the parties will provide
information to the mediator and, if so, in what form.

9. Keeping Proceedings Confidential
Potential confidentiality is an important point that often
attracts non-US parties to international mediation. Parties
want to be able to speak freely without the fear that sensi-
tive business information or trade secrets will be revealed
to the public, or that communications made during media-
tion will be admissible in subsequent judicial proceedings.?
However, the lack of experience by non-US parties with
international mediation may foster suspicion about what is
“really” considered confidential. Counsel can counter such
suspicion by defining the parties’ expectations for what infor-
mation should remain confidential. In order to do this, counsel
might incorporate by reference institutional mediation rules
that protect confidentiality.>® Alternatively, the parties can
define information exchanged and discussed during mediation
as confidential along the lines of the following clause:
The mediation process is confidential. Neither a
party nor the mediator may disclose the existence,
contents, or results of any mediation unless the
parties agree in writing to such disclosure or un-
less such disclosure is required by law.’!
Suspicions may not be abated unless the clause lays out
consequences for a party that violates the confidentiality
provisions of the mediation clause. The need to enforce
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such consequences for violations might also influence the
location of the mediation.

10. Location, Location, Location

Counsel also may want to specify a mutually acceptable
location for the mediation up front.?? One consideration
that frequently comes to mind when choosing a location
is convenience. Convenience may be measured by the
availability of local counsel, transportation, hotels and
meeting facilities. The available pool of qualified mediators
may be another primary consideration in determining the
location for mediation. But while some parties may look
solely to the pool of qualified mediators available in a
particular geographical area, the parties may be wise to
consider qualified mediators able to travel to the region.

Consider mediating a matter in the jurisdiction in
which its result most likely would need to be enforced.

A more significant consideration in choosing location is
the enforceability of any agreement the parties reach during
the mediation. Mediation agreements made regarding more
complex business issues may necessarily involve some future
affirmative performance by one or both of the parties. In
other instances, future performance may require negative
action by a party, such as not using confidential information.
It is reasonable to consider the settlement agreement result-
ing from a successful mediation as a contract that might
require enforcement, and consider the same factors that
would come into play with any such business contract.

If there is a likelihood that the parties will stipulate to a
resolution that needs enforcement through courts, the parties
should be aware of the extent to which a mediation agreement
will be enforceable under the host jurisdiction’s contract law
and/or will be given the same legal force as a final judgment
issued by a court in the country where the mediation would
occur.> In countries that follow the United Nations Model
Law, for example, mediation settlement agreements may be
equal to court judgments; other jurisdictions, however, may
require the parties to reduce a mediation agreement to a judg-
ment before it will be enforceable.>* The drafter should be
aware of these differences when choosing a location.*

No Boilerplates Allowed

While the use of mediation in the international context
is evolving, consideration of these factors may aid corporate
counsel in avoiding ambiguity that might shelter divergent
expectations and experiences held by parties from different
countries and cultures. No one agreement should address
all of the factors noted here. By considering and addressing
areas where miscommunications about mediation are most
likely to arise, however, corporate counsel is apt to develop
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