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South Coast Air Quality Management District to Regulate
Distribution Warehouses, Part 1 (Updated)

As industrial facilities go, distribution warehouses are clean, non-polluting
operations. They generally do not operate industrial furnaces, boilers, compressors,
pumps, tanks or other major stationary sources of air pollution. But the South Coast
Air Quality Management District (“AQMD") considers distribution warehouses to be
“indirect” sources of air pollutants because trucks making deliveries and pickups to
and from these warehouses emit diesel exhaust containing nitrogen oxides (“NOx"),

diesel particulate matter (“DPM”), and other air pollutants.

The regulation of mobile sources of air pollution (such as autos and trucks) is and
always has been within the jurisdiction of the California Air Resources Board
(“CARB"). The various regional Air Quality Management Districts and Air Pollution
Control Districts have authority to regulate stationary sources of air pollution (such

as petroleum refineries, power plants, manufacturing plants, gas stations).

However, California law gives the AQMD authority to regulate “indirect” sources of
air pollution subject to certain limitations. “Indirect” sources of air pollution include
facilities that attract mobile sources of air pollution. The AQMD is now pursuing a
new regulation to regulate truck traffic to and from distribution warehouses. The rule

could be approved as soon as April 2, 2021.

In this article | briefly discuss the draft rule’s requirements. In a forthcoming article |
will address legal issues concerning indirect source rules in general and this

proposed rule in particular.
Proposed Rule 2305: Warehouse Indirect Source Rule

For the last several years AQMD staff have been working on a proposed “indirect
source rule” to regulate distribution warehouses. The AQMD’s most recent draft
regulation is 19 pages and extremely complex. AQMD staff expect to bring the final

proposed rule to the AQMD’s board for approval on April 2, 2021.
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The AQMD will hold public meetings on the rule on February 16-17, and any

comments on the rule are due by March 2, 2021.

The draft rule would apply to owners of distribution warehouses within the AQMD’s
jurisdiction’ having 100,000 or more square feet of indoor floor space that may be
used for warehousing activities, and operators who lease 50,000 square feet or more

within any such warehouse.

The draft rule has three main elements: reporting, emission reduction or fee

requirements, and recordkeeping.
Reporting

First, the draft rule would require warehouse owners and operators to identify
themselves by reporting information about their facilities to the AQMD. Within 60
days of the rule’s adoption warehouse owners must report the warehouse size, the
square footage that may be used for warehousing activities, the name and contact
information of the warehouse operator, and the duration of the current lease term.
Beginning January 15, 2022, warehouse operators must submit an Initial Site
Information Report providing information about the warehouses they lease and
operate. Among other things, warehouse operators will be required to report the
number of truck trips to and from the warehouse within the previous 12-month
compliance period, the estimated number of truck trips for the next 12-month
compliance period, and as applicable fleet data, yard truck data, alternative

fueling/charging station information, and alternative energy generation system data.

Beginning August 2, 2022, warehouse operators must also submit annual reports
containing, among other things, truck trip data and data demonstrating their

compliance with the emission reduction or fee requirements.
Emission Reduction or Fee Requirements

Substantively, the draft rule requires warehouse operators to either implement

emission reduction measures or write a check to the AQMD. Each year the



Snell & Wilmer

Committed to being your perfect fit”

DEVELOPING NEWS

warehouse operator must earn a certain number of points, called “WAIRE points”

(Warehouse Actions and Investments to Reduce Emissions). The number of required
WAIRE points is based on the number and size of trucks that visit the warehouse
during each compliance period. Points may be earned in either of three ways: (1)
implementing WAIRE Menu measures; (2) implementing an approved Custom
WAIRE Plan; or (3) paying a fee.

An operator may earn WAIRE points by implementing emission reduction measures
from AQMD’s WAIRE Menu. In its current form the WAIRE Menu offers points for
acquiring zero-emission or near-zero-emission trucks, or for zero-emission or near-
zero-emission truck trips to the operator’'s warehouse, or for acquiring zero-emission
or near-zero-emission yard trucks. Other WAIRE Menu items include installing onsite
electric charging or hydrogen fueling infrastructure, installing onsite solar panels,
and installing air filtration systems in residences, schools, daycares, hospitals, and

community centers.

An operator may earn WAIRE points by implementing a Custom WAIRE Plan
prepared for the operator’s specific operations and approved by the AQMD. The rule
imposes strict criteria on Custom WAIRE Plans. Among other things, the Custom
WAIRE Plan must: (1) describe how the proposed actions will achieve quantifiable,
verifiable, and real NOx and DPM emission reductions; (2) quantify the expected NOx
and DPM emission reductions within the South Coast district and within three miles
of the warehouse; and (3) describe the method that will be used to verify
achievement of the emission reductions. The number of WAIRE points that an
operator may earn for actions under a Custom WAIRE Plan depends on

methodologies that the AQMD has yet to roll out.

Finally, in lieu of earning WAIRE points under the WAIRE Menu or a Custom WAIRE
Plan, an operator may pay the AQMD a fee to cover all or any portion of its WAIRE

points obligation. The proposed rule imposes a fee of $1,000 per WAIRE point.

The most recent version of the rule provides the factors needed to compute a

warehouse operator’s annual WAIRE Points obligation. An operator's WAIRE Points
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obligation is derived by multiplying the operator's Weighted Annual Truck Trips

(which itself is derived from a formula) by a Stringency Factor (0.0025) and an
Annual Variable (which is 0.33 in the first year, 0.67 in the second year, and 1.0 in the
third and subsequent years). Although the WAIRE Points obligation is dependent on
actual truck trips, a typical warehouse will require about one WAIRE point per
thousand square feet. Thus, the mitigation fee required of a typical warehouse will

be approximately $1 per square foot per year.

The draft rule provides that WAIRE points may be transferred to different
warehouses and different compliance years under limited circumstances. Of
particular note to warehouse owners, WAIRE points may be transferred between

owners and operators within the three-year period after the points were earned.
Recordkeeping

Under the draft rule, records documenting the accuracy and validity of all information
submitted to the AQMD under the rule must be kept by the warehouse owner or
operator, as applicable, for a minimum of seven years and made available to AQMD

upon its request.
Conclusion

This rule has potential to impose a significant burden and expense on warehouse
operators and the Southern California logistics industry. AQMD staff expect to
present a final proposed rule for AQMD Board approval on April 2,2021. Comments
on the rule are due by March 2. This will be an important rule for the Southern

California logistics industry to follow.

October 14, 2020 (rev. February 15, 2021)
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' The South Coast Air Quality Management District’s jurisdiction encompasses the non-desert
portions of Los Angeles and San Bernardino Counties, all of Orange County, and most of Riverside

County.



