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ARTZONA NEW CASE DEVELOPMENTS (201s)

1. In re Augusta Ganoni, 1 CA-CV 14-0240 (Ariz. Ct. App 512812015 (unreported)

a.

e.

b

c

d.

Ms. Augusta Ganoni transferred assets to revocable trust, then signed a

beneficiary deed as trustee of the revocable trust so as to transfer her residence at

her death to her attorney, one Whitney Sorrell, at death. Augusta subsequently

restated her trust using another attorney; under the terms of the restatement

Attorney Sorrell was no longer to receive the residence. However, by oversight,

the beneficiary deed was not changed. Augusta died and Attorney Sorrell claimed

the residence.

In a fact-driven decision, the Court of Appeals found that under A.R.S. $ 33-405 a

trustee could not execute a beneficiary deed, following a Colorado case, Fishbach

v. Holzberlein,215 P.3d 407 (Colo. App' 2009).

Under the Court's forced interpretation, the statute's usage of the term "person"

referred only to a natural person. A trust is not a natural person, nor presumably

was the trustee (which no doubt would have been a surprise to her).

Court treated the trust as the signer of the deed, ignoring the concept of the trust

as a legal relationship between trustee and beneficiary'

Instead of confronting the underlying problem, meaning the undue influence of

Attorney Sorrell, both the Probate Court and the Court of Appeals chose to

resolve the case on technical grounds.

Unsurprisingly, the decision is unpublished and, thankfully, non-precedential'

22280'741
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2. Inre Estate of Snure,2234 Ari2.203,320 P.3d 316 (Ct. App' 2014)

a. Edward Snure died in 2009,leaving a companion, Eloise Garbareno. Edward's

ex-wife was appointed personal representative of the Estate. Shortly after

Edward's death, Garbareno notified the Estate she had a claim for a loan to

Edward of $146,000 and provided her physical address, cell phone number, and e-

mail address. Sometime later, the PR mailed a "Notice of Disallowance of

Claim" to Garbareno by certified mail, return receipt requested. The letter was

returned unclaimed. Garbareno remained unaware her claim had been rejected for

a long time but once she found out, she filed a petition for allowance.

Gabareno argued the disallowance notice sent to her was constitutionally

inadequate under the Due Process Clause of the Fourteenth Amendment because

the PR knew she hadn't received it. She further argued the claim had been

allowed because she hadn't received it within the time for mailing disallowance.

The Probate Court denied her claim and she appealed.

Court of Appeals found notice sent by certified mail and return unopened is

constitutionally insuffrcient for purposes of providing notice required by the Due

Process Clause of the l4th Amendment, citing Jones v. Flowers,547 1J.5,220

(2006). Reasonable steps are required to give actual notice to a claimant.

The Court did not speci$ exactly what this requirement means, except to say the

PR must actually try to give actual notice.

c.

d.
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In this case, when the notice of disallowance was returned, the PR made no

attempt to contact the claimant by phone or e-mail.

At least the Court of Appeals didn't find that the failure to disallow had the effect

of allowance, so the claim could still be contested.

The wacky decision leads to the practice pointer of never mailing with return

receipt requested. Because: what's the upside for doing so?

And do we really want a claim procedure that involves having to place phone

calls and send e-mails when someone is dodging the disallowance?

The case illustrates the courts will bend over backwards not to apply claim

periods.

i.

h.

2014)

a
J In re Indenture of Trust Dated January 13, 1964,235 Ariz. 40,326 P.3d 307 (Ct. App.

a. Milton 'Weinstein was beneficiary of a trust created by his grandparents of which

his father was the trustee.

b Trust agreement contained a spendthrift provision stating as follows:" [The

beneficiary's interest] shall [not] . . . be liable for the obligations or debts of said

benef,rciary . . . and shall not be . . . taken on execution, breached by creditor's

bill, garnishment, or other process or writ by any person having a claim

against said beneficiary."
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c Milton Weinstein purported to assign his entire interest in the trust for the benefit

of his sibling's children, and the trustee paid him $75,000 from the trust.

d. Twelve years go by and V/einstein decides to petition the court to surcharge the

trustee.

Probate court found Milton V/einstein had no standing. Because the assignment

was valid he was no longer a beneficiary of the trust.

e

ctÞ'

h.
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f, Court of Appeals found that the above-quoted spendthrift clause prohibited the

assignment of Weinstein's interest in the trust, citing A.R.S. $ 14-10502(A) which

states, "A spendthrift provision is valid only if it restrains either voluntary or

involuntary transfer of a beneficiary's interest." Thus the assignment was invalid

Although not relied on by the Court, A.R.S. $ 14-10502(8) provides, o'A term of a

trust providing that the interest of a beneficiary is held subject to a spendthrift

trust, or words of similar import, is sufficient to restrain both voluntary and

involuntary transfer of the benehciaryos interest."

So the sleight of hand was to make any spendthrift clause prohibit both voluntary

and involuntary assignment. Point is any language will work'

Court of Appeals then went off the rails by finding that even though the

assignment was invalid, it acted as a revocable order to the trustee to pay. For this

reason, the trustee did not have liability to V/einstein for making a payment to a

purported assignee.



Court finally got to the right result by applying the doctrine of laches. Given that

Milton assigned his interest, the trust was terminated, and its corpus distributed in

the 12 years before Weinstein brought his claims, the Court held that the delay

was uffeasonable and if the Court allowed Weinstein to proceed with his claims,

it would substantially prejudice the interest of the other beneficiaries and the

administration of justice.

4. In re Shaheen Trust,236 Ariz. 498,341 P.3d I 169 (Ct. App. 201 5)

a. Twinkle Shaheen was trustee and income beneficiary of a trust that included a no-

contest (in terrorerz) clause. The remainder beneficiaries of the Shaheen trust

filed a petition alleging "multiple claims of breach of trust". Twinkle invoked the

in teworem clause.

Probate court made the in terrorem statute governing wills, namely A.R.S. $ 14-

2517, apply to trusts, thus invoking a probable cause standard as overridingthe in

terrorem clause. In addition, the probate court ruled that if probable cause existed

for any claim of breach, the no contest provisions should not be applied.

J

b.

c Court of Appeals disagreed with this latter point. If any of the claims lacked

probable cause, the in terrorem clause would be enforced.

Requiring probable cause for each claim, the Court pedantically noted, 'oensures

that parties will carefully consider each challenge they might raise before filing a

petition and instituting costly litigation."

d.
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Makes things difficult for T & E litigators, but nice and easy for plaintiffls

lawyers suing them for malpractice when they guess wrong.

5. Hammerman v. The Northern Trust Company (In re Kipnis Section 3.4 Trust),234 Ariz.

153,329 P.3d 1055 (Ct. App.2014)

a. Northern Trust was removed as trustee by the income beneficiary. Successor

trustee, Bank of Arizona, requested Northem Trust disclose all files related to the

trust's administration. Northern Trust transferred most of its files, and over I 100

e-mails, but withheld some e-mails (about 4%o), claíming attomey client privilege.

Probate court ordered disclosure of everything because all legal fees related to the

administration of the trust (including advice related to Northern Trust's role as

fiduciary) were paid by the trust and so the successor trustee was entitled to

disclosure.

Court of Appeals adopted the fiduciary exception to the attorney client privilege,

holding thato'a component of a trustee's duty under A.R.S. $ 14-10813(A) is a

duty to disclose 'legal consultations and advice obtained in the course of

administering the trust. "'

An important carve-out from this is that the attorney client privilege remains with

respect to legal advice sought in the trustee's personal capacity on matters not

related to trust administration, even if legal fees are paid by the trust.

Under the Arizona Trust Code, a trustee has a duty to keep beneficiaries

"reasonably informed about the administration of the trust." This includes a duty

b.

c

d.
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to disclose "legal consultations and advice obtained in the trustee's fiduciary

capacity concerning decisions or actions to be taken in the course of administering

the trust."

6. BMO Harcis Bank v. Reid, No. I CA-CV 14-0013 (Ariz. Ct. App. 411612015)

(unreported) fopinion attached]

Arthur Reid, a Canadian resident, bought 17 acres of undeveloped land in Cave

Creek in 2005, financing the purchase by borrowing $2,562,000 from M & I Bank

and gave the bank a promissory note secured by a deed of trust. Reid died

January I,2009 and his wife filed a probate action in Canada. M & I was advised

of the death, and wife filed and recorded a proof of foreign personal

representative in Maricopa County.

M & I continued to send statements to Reid and received monthly payments until

August 2011. After giving notice of default, BMO (the successor to M & I) filed

a lawsuit against the Estate, also noticed a trustee's sale and purchased the

property at a trustee's sale for $750,000.

c. The Estate asserted that the claim was barred because it had not been filed within

2years of Reid's death and so A.R.S. $ l4-3803(C) barred the deficiency action.

d. Court of Appeals finds for BMO stating, "Even if we assume Chapter 3 of the

Arizona Probate Code applies, in order to get the protection of Arizona law-

especially the nonclaim statute-the Estate needed to have done more than merely

John C. Vryhof
Snell & V/ilmer L.L.P
jvryhof@swlaw.com
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file a proof of authority; the Estate needed to have notified BMO, a known

creditor, pursuant to Arizona law."

e. Court misapprehended the structure of A.R.S. $ 14-3803, which provides for a 60

day period to file a claim after actual notice is provided, a 4 month statute for

unknown creditors after publication notice, and a two year outside bar to claims.

f. Court did seem to allow for the two year statute to operate if notice is published to

creditors??

John C. Vryhof
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Lindsay E. Brerv, SBN 02648

One South Church Avenue, Suite 900

Tucson, Arizona 85701
s2a-792-3836
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Attorneys for the University of Arizona Foundation
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF PIMA

In the Matter of the Estate of
Nos. PB20 111244, PB20 1 10507

Sanford M. Bolton,

Deceased.

In the Matter of the Estate of NOTICE OF ST]PPLEMENTAI.
AUTI-IOzuTY

Phyllis Bolton,

Deceased.

In the Matter of

The Bolton Family Trust.

The University of Arizona Foundation hereby submits the decisionin Blulo Harris

Bank, N.A. v. Reíd,No. I CA-CV 14-0013, 2015 V/L 1781389, decidedApril 16,2015

(copy attached) and specifi.cally paragraphs 12 through 16 thereof on the issue of whether

the two year statue of limitations for claims under the probate code applies to knor.vn

creditors not given notice required under A.R'S. $14-3801.
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Pursuant to Arizona Supreme cotrrt Rule 111 this case is beiirg offered not as

binding precedent but for whatever persuasive value it may have.

RESPECTIìULLY SUIJMI,TTED this lst day of May, 2a15.

I{ARALSON, MTLLE,R, PITT, FELDMAN &
MoANALI,Y, PLC

Lindsay E.
Attorneys for the UniversoitY of Arizona

Foundation

COPY of the foregoing mailed this

day ofMaY,2Al5 to:

John C. Vryhof
Andrew M. Jacobs
SNELL & WILMET{" LLP
One South Church Avenue, Suite 1500

'Iucson, AZB570l
Attorneys for Eric'warren Goldman, successor Trustee

Craig H. V/inson
BOGUTZ & GORDON' PC

3503 N. CamPbell Avenue, Suite 101

Tucson, AZ85719
Ãito*"yr for National Religious Partnership for the Environment

Jill Wiley
WATERF AT-L, ECONOMIDIS, CALD'WELL

HANSI{AW& VILAMANA, PC

52lAE. V/itliam Circle, Suite 800

Tucson AZ857lI
Attorneys for St' John's University
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Jeffrey S. Leonard
SACKS TIERNEY, PA
4250 N. Drinkwater Blvd., 4th Floor

Scottsdale, A7' 85231
Attomeys for Columbia UniversitY

Clarke H. Greger
RYI-ER, CARLOCK & APPLEWHITE, PC

One N. Central Avenue, Suite 1200

Phoeni¿ AZ 85004-4417
Attomeys fbr Mutal Pharmaceutical Co', Inc'

And Ufiited Researoh Laboratories, Inc'

Mark Rubin
MESCH, CLARK & R.OTHSCHILD, PC

259 N. Meyer Avenue
'Iucson, AZ 8570t
Attorneys for Anita Fajans

I{elen Amerongen
2116E.8th Street
Tucson, 

^285719hm alilenrai I . ari zona, c{-t¡

Alexander Hobson
DUFFIELD, ADAMSON & ÉIELENBOLT, PC

3430 E. Sunrise Drive, Suite 200

Tucson, A285718
Attorneys for MarY LaBelle

James P.F. Egbert
LA\¡¿ OFFICES OF JAMES P.F. EGBERT, PC

485 S. Main Avenue, Bldg-2
Tucson, AZ857Al
Attomey for Vikramasalia Foundation
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BMO Harris Bank, N.A' v. Reid, Not Reported ln P'3d (2015)

zor5 WL lr78ßBg
Only the lVestlaw citation is currently available.

NOTICE: NOT FOR OFFICIAL PUBLICAI'ION.
UNDER ARTZONA RULE OF TÍIE SUPREMB

COURT ur(c), THIS ÐECISION IS NOT

PRECEDENTIÂL AND MAY BE CITED

ONLY AS AUTHORIZBD BY RULE.

Court of APPeals of Arizona,
Division r.

BMO I{ARRIS BANK N.4., as legal successor to

M & I Marshalt & Ilsley Bank, Plaintiff/Appellee'
v.

Emilie Anne REID, Personal Representative for

the Estate of luihur Murray Reid, the Ëstate of

Arthur Murray Reid, Defendants/Appellants.

No. r CA-CV r4-oo13. I April 16, zot5.

Appeal from the Superior Court in Maricopa County; No.

CY2OL1-019281; The Honorable Michael J. Herrod, Judge'

AF'FIRMED.

Attorneys and Law Firms

Sacks Tiemey P-{., Scottsdale By Brian E. Ditsch,James W.

Annstrong, Counsel for Defendants/Appellants.

The Cavanagh [¿w Þ'irm, P.{., By Philip G. Mitchell 
' 
Henry

L. Timmerman, \ly'illiam F. Begley, Phoenix, Counscl for

Plaintiff/Appellee.

Judge MAURICE PORTLEY delivered the decision of the

Court, in which Presiding Judge ANDREIV $/. GOULD and

Judge JON V/. THOMPSON joined.

MEMORÄ,NDUM DDCISION

PORT'LEY,Judge.

fl S 1 This is an appeal from a judgment for breach of
promissory note. The Esøte of Arthur Murray Reïd and

Emilie Reid, the Estate's personal reprcsentative (collectively,
*the Estate"), contend that the superior court erred by finding

the Ëstate liable to BMO Harris Bank, N.A. ("BMO") because

BMO did not ftle a notice of claim within two yCars of

A¡thur Reid passing away and, as a result, the nonclaim

statute, Anzona Revised Søtu¡es ("A.R.S.") section 14-

3803, I barred any deficiency judgment. Ilecause we find that

the Arizona probate provisions are inapplicable,we affirm the

judgment.

FACTUAL ÄND PROCEDTJRÀL BACKGROUNÐ

g 2 Arthur Reid, a Canadian, bought 16.85 acres of

undeveloped land in Cave Creek in 2005 as his sole and

separate property. He financed the purchase by borowing

$2562,000 from M & I Bank and gave the bank a promissory

note secured by a deed of t¡ust on the property. According

to his son-in-law, Arthur planned to build custrom and semi-

cuslom homes on the property, but "tlte real estate market

collapse halted those plans." Arthur passed away in Phoenix

onJanuary 1,2009.

$ 3 Arthur's widow, Emilie Reid, filed a probate action

in Alberta, Canada. She was appointed the prsonal

repressnlative pursuant to Arthur's will by the Canadian court

in December 2009. Emilie, by her lawyers, advised M & I
Bank of Arthut's death. Emilie lhen filed a proof of foreign

personal representative in the Maricopa County Superior

Court's Probate Court and recorded it with the Maricopa

County Recordefs Office in February 2010. The proof of

authority stated that Ernilie was filing the document to allow

her "as the domiciliary foreign Personal Representative-to,-----

exercise, as to assets in this state, all polvers of a local

Personal Rbpresentative."2 The probate matter continued in

Canada, was resolved in September 2010, and the estate

prop€rty was distributed to Emilie.

f 4 The bank, however, continued to send monthly statements

addressed to Alhur and received monthly payments that

were credited toward$ Arthufs note until August 201l. After
giving notice of default on August 9,20ll, BMO, as the

successor to M & I Bank, filed this lawsuit against the

Eståte for breach of contract. BMO also noticed a trusteers

sale and subsequently purchased the Cave Creek property at

the trustee's sale with a credit bid of $75Û,000. The Estate

answered the complaint and alleged that BMO's claim was

bared because a claim had not been filed within two years

of Arthut's dea¿h, all the property of the estate had been

distributed and that any amount from the trustee's sale would

reduce any amount due on the note.

S 5 Both parties moved for summary judgment. The Estate

argued that BMO's claim was barued because BMO had not

filed a claim against the Estate within two years of Arthur's

1".r. ,; i I ¿.,',¡hl¡" i: !



BMO Hsrris Bank, N.A. v. Fleid, Not Reported in P'3d (2015)

death and, as a resutt, A.R.S' $ l4-3803(C) barred the

de{iciency actio¡r. The Estate also argued that because BMO

had not formally amended its complaint to allege a defrciency

rvithin ninety days after the trustee's sale it was precluded

t-rom pursuing its deficiency under A 'R.S. $ 33-814. BMO'

on the other hand, argued it was entitled to judgment because

the Estate made payments on the note after Arthur's death

and Dbreached its obligation by lailing to continue t'o make

payrnents on or after August 1,2011.

*2 ! 6 After oral argument, the superior court Sranted

partial summary juclgment for BMO'Thecourtfound that the

nonclaim statute was inapplicable, the fact that the estate may

have been closed did not bar recovery against any proceeds

of the estate for debts and that the lawsuit was timely under

existing case law. As a result, the court ruled that thc Estate

was liablc to BMO for the deficiency, but that the amount

of any deficiency would have to be determined after a fair-

market-value hearing. In lieu of an evidentiary hearing, t}le

parties mediated the fair market value of the property and

stipulated !o its value, which the court approved.

Í 7 The Estate subsequently filed two molions for nerv

trial on the issue of liability, which were denied. The court

then resolved the issue of a![omeys' fees and costs, entered

judgrnenf, and the Estaæ appealed. We have jurisdiction

under A.R.S. $ t2-2101(AXl).

I.

f 9 The Est¿rte first argues that the superior court erred by

concl udin g that A.R.S. $ I 4-3803(A) did not preclude IJMO's

deficiency claim. We disagree.

f l0 A promissory note secured by a deed of trust is a

contract. See Nøtíonal Bank v. Schwartz, 230 Ariz. 310,

3I2,! 7,283 P.3d 4l, 43 (4pp.2012). Generally, absent a

trustee's sale, a creditor has six years to bring an action on

the promissory note. A .R.S. $ l2-5a8(A); seø A.R.S' $ 33-

Sl4(A) (requiring that a creditor maintain a lawsuit for any

defîciency balance ninety days after the trustee's sale). Here,

BMO filed its breach-of-contract lawsuit two months after

defäult and notice of default.

$ 11 The Estate contends, however, that BMO's action is

baned because BMO had two years after Arthur's death to

file a claim with the personal representative or file a lawsuit

under the Arizona Probate Code because the property was

in Arizona. As a result, BMO's failurc to file a claim within

two years after Arthur's death bars its action. BMO disputes,

however, the applicability of Arizona probate law given that

the probate estate was in Canada, no ancillary action was filed

in Arizona, and it was never provided with a creditors'notice

under Arizona law.'

DISCUSSION

!J 8 The Estate challenges the superior court granting summary

judgment and contends that it erred in interpreting the

applicable law. In reviewing the ruling, we determine de

novo whether any genuine dispute of material fact exists and

whether the trial court properly applied the law. Eller Media

Co. v. City of Tucson, 198 Ariz. ln, l3A, ! 4' 7 P.3d L36,

139 (4pp.2000). In inærpreting a statute, we look first to its

language. Canon Sc h. Dist. No. 50 v. W.E S. Corutr. Co., lTl
Ariz. 526,529,869 P.zd 5ÛO, 503 (19%). If the statutory

language is unambiguous, we give effect to the language

ancl do not use other rules of statutory construction in its

interpretation . Ja nson v . Christensen, 167 Ariz' 47O, 471 , 808

? .2d 1222,1223 (1991). Statutory interpretation is an issue of

law rve review de nov o. Stete Comp. Funà v. Superíor Caurt,

1 90 Ariz. 37 L, 37 4, 9Æ P .2d 499, 502 (App.l997). And we

can affirm summary judgment on grounds other tlan those

found by the court. See Ness v. Western Sec, Life Ins. Co-,174

Ariz. 497,502, 85 I P.2d 122, lZ7 (App.1992).

*3 S 12 We agree with BMO. Even if we assume Chapter

3 of the Arizona Probate Code applies, in order to get the

protection of Arizona law-especially the nonclaim statute

*the Estate needed to have done more than merely file a

proof of authority; the Estate needed to have notified BMO,

a knolvn creditor, pursuant to Arizona law.

Í 13 Under A.R.S. $ 14-380t,3 a personal representative

must notify anyone who could be considered a creditor of
the estâfe, with the information about her appoinfinent and

address, and to advise the creditors that claims against the

estate must be filed within either four months, if the notice

is by publication, or sixty days, if the notice is directly to

a known creditor.'fhe notice must also tell creditors to fìle

a clalm within the longer of the above time frames or the

creditors'claim will be forever barred. A. R.S. $ l¿f-3801.

Í 14 If a creditor receivcs proper notice, whether before or

after the appointment of a personal representative, lhe creditor

must either file a timely written claim with the personal

i'i+,çf lri'*f'le¡rl



BMO Harris Bank, N.A. v. Reid, Nol Reported ln P'3d {2015}

representative or, within the same time limits, file a lawsuit

against the personal representative for payment of the claim.

Se¿ A.R.S. $ 14-3304(1)-(2): In re Estate of Van Der Z'ee,

228 An2.257,?59,n ll,?65 P.3d 439,441 (App.201l).

Moreover, if a creditor dÐes not file a timely claim after

receiving proper notice, the creditor will be barred from

collecting the claim two years after the decedent passed away-

A.R.S. $ l4-3803(B); Ray v. Rambaud,l03 Ariz. 186, 190,

438 ?-Zd 752,756 (1968); In re Estate oJ Børry, 184 Ariz.

506, 508-09, 9 ß P.2d 657, 6594A (App. 1996)'

A.

!| 15 Here, there is no evidence the Estatc provided a notice

to BMO that if it failed to f,rle a claim with Ëmilie its

claim would be forever barred. See A.R.S' $ 1¿l-3801(B).

The record shows that the Estate mailed four letters to the

bank in Jantrary and February 2Û{D advising it about Arthur's

death and seeking information about the value or batances in

his checking account, rnoney-market account and two credit

cards, whether Arthur had any additional credit cards and if
he had a safety deposit box, and later seeking release of any

funds being held in the checking and money-market account.

The lettsrs did not include any type of notice directing BMO

to fïle a claim wi th Emilio rryi thin sixty days, or any olher time

frame, given that the bank was a known creditor. Likewise'

the letters did nor $aæ that failing to frle a claim within

the applicable time period would result in BMO's claim

being forever barrecl. ^9ee A.R.S. $ 14-3801(B) ('"The notice

shall also notify all known creditors to present the credito/s

claim ... or be forever barred-").

Jf 16 Because there is no evidence that the Estate notified

BMO that it needed to frlc a claim or its elaim (deficiency)

would be forever barred, even though current, the nonclaim

statute, A.R.S. $ 14-3803, does not bar BMO's lawsuit.

Cf. Ray, 103 Ariz. at L87,438 Pzd at 753 (noting that

the personal representative properly published the noticc to

creditors, but no claim was timely prçsented); In re Estate

af Røntlatt, 441 PztJ 153, 154 (Colo'1968) (recognizing

that the personal representative properly published notice to

creditors, yet the creditor filed the clairn sixteen days late);

see also S'tate Bar of Arizona,Arizpna. Probate Code Practice

Manual, $$ 7.12.1(3), 7.12.6 (5th ed.2014) (noting that "¡f
notice is published or mailed," a claim may be barred unless

properly and timely presented).4 Consequently, the superior

çourt did not err by ruling that the nonclaim statute ï/as

inapplicable.

B

*4 J 17 Equally unpersuasive is the Esta¿e's argument

that BMO, as a creditor, cor¡ld have sought appointntent

as the local personal representative forly-five days aftcr

Arthur's death or after the Canadian probate case was

closed under A.R.S. $$ 1 4-3202, 130 I (AX7). Althou gh our

case law notes that unsecured creditors have successfully

sought appointment as personal representatives, see, e.9.,

In re Estate of Step hens on,2l7 Ari2.284,285,J1 3-
4, 173 

".3d 
448, aa9 (App2O07) (AHCCCS sought and

rvas appointed personal representâtive to recov€r medical

benefits paid before the decedent's death), In re Estate oJ

Zaritsþ, 198 Ariz. 599, 601, JÍ l-3, 12 P.3d 12;03, l2O5

(4pp.2000) (unsecured credi tor successful ly sou ght informal

appointmenl as personal representåtivs), the Ariz¡na Probate

Code does not require creditors, se¡ured or unsecured, to

file for local administ¡:¡tion in order to preserve thcir claim

when a foreign personal representativc did not properly notify
creditors under Arizona laut. See generally In re Esnte oJ

Stephew on,2l7 Ariz.ar.ZB7,$ 15,I73 P.3d at45l (stating

'osecured creditors do not have to use probate proceedings to

enforce any security, even after the appointment of a personal

representative').

u.

Í l8 The Estate also argues that the court ered by fÏnding

that BMO was not required to amend iß complaint to plead a

claim for a deficiency judgment within the ninety-day period

in A.R.S. $ 33-814(A). Specifically, thc Estate contends that

BMO's complaint failed to provide notice that the action was

for a deficiency balance. We disagrec.

S 19 Section 33-814(A) provides that "within ninety days

after the date of sale of trust property under a trust deed ... an

action may be maintained to recover a deflrciency judgrnent

against any person ... liable on the contract for which the

trust deed was given as security...." Subsection D states that

"[i]f no action is maintained for a deficiency judgment within

the time period prescribed in subsectionl J A ... the proceeds

of the sate, regardless of amount, shall be deemed to be in

full satisfaction of the obligation and no right to ¡ecover a

deficiency in any action shall exist." A.R.S. $ 33-814(D).

In Valley Nat. Bank of Arizona v. Kohlhnse, we examined

a similar argument, and noted that an action on a debt is

!'''¡cìsi 1.1r'iN*:r¡



8MO Harris Bank, N.A. v' Reid, Not Reported in P.3d {2015)

generally indistinguishable from an action for deficiency

even if the credilor did not amend the complaint to allege a

deficiency after the trustee's sale' 182 Ariz.436'439,897 P '2d

738,741(App.l995). In fact, we stâted, "lwlhen a creditor

initiates an action on a debl beþre the trustee's sale' the dcbtor

receives early notice that the creditor will pursue tltc debtor

if any subsequent trustee's sale results in a deficiency)' Id';

see Resolulion Trust Corp, v. Freeway Lønd Investors,798

F.Supp. 593 (D.Ariz.1992) (holding that a lawsuit to collect

on a promissory note before a trustee's sale is within the ninety

day period required uncler AR.S. $ 33-814 to maintain an

action for a deficiency balance)' 
5 

Vy'e also noted in Schwartz

that the debt and any potential recovery flows from the

promissory note. 230 Arir.. at 312-13,1174,283 P.3d at

41,-44 (noting that a lawsuit to recover on the promissory

note, which is the primary source of the dcbt, is the basis for

a deficiency action, and the trustee's sale is ancillary to the

collection of the debt).

*5 5 ?.0 Here, although BMO's complaint was an action

on the note, the evidence in the record clearly reveals that

the Estate had notice of the trustee's sale and that BMO was

seeking a deficiency balance, i.e,, lhe difference between

the trustee's salc price and the outstanding promissory note

balance. In answering the compìaint, the Estate asserted

that *[BMO] has noticed a [rustee's sale rvith respect to the

Property and any amount received by [BMO] through the

trustee's sale process,or the fair market value of the Property'

whichever is greater, will work to reducc any amount due

on the Note." Therefore, the superior court clid not err by

finding that A.R.S. 5 33-8 14 did not barBMO from pursuing

adeficiency balance after the trustee's sale.6

ATTORNEYS' FEES AND COSTS

S 2l BMO has requested attorneys' fees incurred in this

appeal based on the promissory note and A.R.S. $ 12-341.01.

Because BMO prevailed on appeal, we will award BMO

reasonable attorney's fees and costs on appeal upon its in

compliance with ARCAP 2l(c).

CONCLUSION

í22Based on the foregoing, we affirm the judgment.

a

Footnotes
1 We c¡tê to the current version of the slatute unless otherw¡se noted.

Z The proof of authority was the only document filed in ln re Arthur Murray Reid, PB 2010400393 (Maricopa Cnty'

Sup.Ct.2of O). The language in ths proof of authority combines the statutory language in A.R,S. $S 1¿l-4204 and -4205.

The statute states:

A. Unless nolice has already been given under this section, at thê lime of appointmant a personal rePresentat¡ve shall

publish a notice lo creditors once a week for three successive weeks in a newspaper of general circulation in the

county announcing the appointment and the personal representat¡ve's address and notifying creditors ol the estate

to present thair claims w¡thin four months after the date of the first publication of the notice or be forever barred.

B. A personal rapresentative shall give writlen notice by mail or other delivery to all known creditors, notifying the

credilors of the personal representative's appointment. The not¡cs shall also notify all known creditors to present the

creditor's claim within four months afier the published notice, if notice is given as provided ln subsection A, or within

s¡xty days atter the mailing or other delivery of the notice, whichever is later, or be lorever barred. A written notice

shall be the notice described in subsection A or a s¡milar notice.

C. The personal fepresentative is not liaþle to a cred¡tor or to a successor of the decedent for giving or failing to give

notice under lhis section.

The Estato urges us to lollow other iurisdlctions that have adopted the uniform Probate code and barred untimely claims

with lhe nonclaím provision, especially ln re Estate of Ongaro,gg8 P.zd 1097 (Co1o.2000) and tn re Estate of Earls,

262 p.gd g32 (Wash.App.201 1). Neither case supports the Estale's argument gíven the facls of this case. ln Earls, the

personal representative published notice to the creditors and sent a notice to the known creditor by cerlified mail, but

the creditor d¡d not f¡la or present a creditor's claim before lhe filing períod expired and, as a result, was baffed from

pursuíng a claim "even where the cla¡m ¡s not yet due." Earls,262?.3d at 833, S37, llf| 4-5,21. Similarly, in ongaro,lhe

decedent,s estate was probaled locally and, althOugh notice was not given to the bank as a known creditor, the estats

published a notice to creditors in the local newspaper. 998 P.2d at 1099. As a resuft, the bank's failure to take action

within the Colorado nonclaim statuto barred its claim. Id.
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Although the Estate urges us to overrule Kahlhase, we see no reason to overrule long-standing precedeni.

The Estate al$o contends that BMO's service of process on Emilie was ineffeclive because she was no longer the Estate's

personal representalive after the Canadian probate was closed. The argument, however, was not first raised to the

superior court before or after lhe answer was filed. As a result, we will not consider it for the first time on appeal. See

Ortaty v. Tucson Symphony Society,2Og Ariz. 260, 265, f 15, 99 P.3d 1030, 1035 (4pp.2004) (arguments presented for

the first time on appeal are untimely and deemed waived); see also Ariz. R. Civ. P. 12(hX1) (providing that a party waives

an objection to insufficient service of process when the party does not raise it in the answer or first responsive molion).

Ënd Õf Documeñt @ 2O15 Thomson Reuters. No claim to originai U.S. Government Works.
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