1 – What is our legal relationship?

where you do business, certain state law
provisions may govern your relationship

to bring your product or service to market through a franchisee, distributor or
sales representative. Although state laws
vary in their precise definitions, these
relationships can generally be described
as follows:
A franchisee is a selling entity that uses
the franchisor’s trademarks; has a community of economic interest with the
franchisor; and pays a franchise free to
the franchisor. In other words, the franchisee pays the franchisor a fee for the
benefit of using its system and brand,
and the franchisee profits from selling
products under the system and brand.
A distributor is a selling entity that purchases products from the supplier; takes
possession and title of products; then
resells them. The distributor makes a
profit from reselling products at a higher
price than he paid to purchase them
from the supplier.
A sales representative touts the supplier’s products to customers and places
orders which the supplier fills. The sup-

of these state laws and how they apply to
your relationship at the onset will minimize the potential for disputes later in
the relationship.
Franchises: Many states have protective
laws for franchise relationships. The laws
generally require the disclosure and registration of franchises with the state.
Typically, the laws require the franchisor
to have good cause to terminate a franchisee. Different states identify different
grounds for good cause. Knowing the
grounds for cause and incorporating
them into your agreement may provide
significant protections if you later wish to
end the relationship.
Distributorships: Depending on the type
of industry and products at issue, many
states have enacted statutes protecting distributors. Such regulations are common in
the alcoholic beverage, motor vehicle,
and agriculture industries, among others.
Certain statutes require good cause for a
supplier to terminate a distributor and
usually require the supplier to repurchase
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the distributor’s inventory.
Sales representatives: Most states have
statutes protecting sales representatives.
These statutes usually require suppliers to
have written contracts specifically defining the formula for and timing of commission payments. With limited exceptions, these statutes generally do not
require good cause for termination. Some
states have strict requirements for documenting commission, which may not be
a problem in principle, but heightens the
risk of liability for innocent glitches in
administrative procedures.

3 – What should the contract say?
The next step is to create a written
agreement that addresses your business
issues and anticipates the impact of applicable laws. Many such laws may trump
your private contract provisions.
Key provisions include the date; dura-

4 – Do I need a lawyer?
There are many different ways to
structure your relationship with the people who will help you bring your product
or service to market. Up front, it is best
practice to engage a lawyer to guide you
in defining the relationship and preparing a written agreement that anticipates
state law protections. A modest investment in this professional advice at the
front end of this relationship will provide
maximum protections down the road.
Alison Conlon is a partner in the Chicago
office of Barnes & Thornburg LLP and cochair of its Commercial Litigation Practice
Group. She specializes in helping clients
manage their sales and distribution channels and systems. Barnes & Thornburg attorneys represent established and early-stage
franchisors, master franchisees and area
developers. We have experience crafting
strategies to encourage and protect your franchising interests.
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closure at the first personal meeting
with a prospective franchisee is a mere
technicality. But failure to comply
with all of these “technicalities” of
franchise laws can expose a franchisor
to the threat of damages and rescission, or even personal liability on part
of its control persons.
Have you decided that licensing is the
best way to avoid the regulation and
expense of franchising? Beware. Even if
you call your program a “license” or a
“certification program,” it is a franchise if
it contains the three elements of the definition of a franchise (two elements in
New York!) The three elements to look
for are (1) payment of a fee; (2) association with a name or symbol of the franchisor; and (3) significant control or assistance with the operation of the business.

franchisors with protection of trademarks, trade secrets and patents.
We have immigration attorneys who
can assist with visa issues that may arise
with franchisees or with franchisor personnel travelling abroad. Our dispute resolution group is experienced in representing
franchisors in mediation, arbitration and
litigation of matters involving franchise
laws as well as intellectual property issues,
general commercial disputes, bankruptcy
and receivership concerns and antitrust
matters. Our appellate group has been
involved in significant cases, and most
recently acted as lead counsel for Domino’s
in Patterson v. Domino’s, which was decided by the California Supreme Court.
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Take a final close look before deciding
Franchising creates 1 out of 8 jobs. Franchise
next trend? Or be secure in a steadily growing
If you are happy with the FDD and the results
systems have a $2.8 trillion economic impact and
segment such as business services or fast food.
of your franchise conversations, visit the franchisor
provide a framework so “you are in business for
headquarters to make sure the culture of the comyourself not by yourself.” There are many franchise Target a few options
pany is a good fit. They will often pay for your
options from which to choose, so here are some
As you look at the industry types you have identiexpenses to have the opportunity to speak with
guidelines to consider when deciding which franfied, consider which of those have locations available you directly. Make sure you meet the executives
chise is right for you.
in your area. Pick a few that are interesting to you
and get a clear understanding of how the model
and contact those companies to request basic inforworks. Are you a good fit with their culture and
Best fit for you
mation. You should be able to gain a lot of informavice versa? They will be like a family to you for 20
Take time for serious reflection and evaluation
tion on their websites. If you are still interested after
years or more.
of what you enjoy and what’s important to you.
seeing what they have to offer, start digging deeper.
For more information about franchising go to
Look for something that offers the hours you want
www.franchise.org.
to work in a field that’s interesting to you.
Do the background work
Consider how much money you have to invest
Once you are a serious candidate, the franKen Lynch is a Regional Vice President for the United
and how much money you need the business to
chisor will give you more information known as a
Franchise Group, parent company of Signarama and
generate after all expenses. Explore financing
Franchise Disclosure Document (FDD). Study it
EmbroidMe, the top two brands in their categories. Go to
options early so you know what you can afford.
carefully as it contains vital information for you
www.unitedfranchisegroup.com for further information.

PRESENTING SPONSORS:

GOLD SPONSORS:

