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	Rialto Citizens Case Provides Helpful Direction On Controversial CEQA Issues
On August 27, 2012, the California Court of Appeal published an opinion upholding the City of Rialto’s approval of a Wal-Mart Supercenter.  The court’s 70-page opinion is packed full of helpful guidance for CEQA practitioners.  Here is what you need to know.
Background
In 2008, the city council approved Wal-Mart’s applications to build a 230,000 square foot commercial retail center, consisting of a 24-hour Wal-Mart Supercenter, four commercial outparcels, and a gas station.  The necessary approvals included amendments to the city’s general plan and specific plan, approval of a development agreement, and certification of an Environmental Impact Report (“EIR”).  The city found that the project would have significant impacts on traffic, noise, and air quality despite mitigation measures implemented to reduce those impacts, but approved the project based upon overriding considerations.
A local community group filed a petition for writ of administrative mandate in the Superior Court, asking the court to set aside the city’s approvals under the California Environmental Quality Act (“CEQA”).  The trial court granted the petition, invalidating the city’s approvals on a number of procedural and substantive grounds.  But the court of appeal reversed on all grounds.
The issues addressed by the court are among those controversial issues at the heart of many CEQA disputes, including analysis of cumulative traffic and air quality impacts, deferred mitigation, and rejection of a “reduced density” alternative.  In its discussion of these issues, the court provides a road map that will help CEQA practitioners strengthen EIRs against future legal challenges.
Cumulative Traffic Impacts
Even if a project’s impact on the environment is deemed insignificant, CEQA requires that the lead agency evaluate the “cumulative impacts” of the project along with other closely related past, present, and reasonably foreseeable probable future projects.  In selecting the other projects to evaluate, the lead agency may use a list of past, present, and probable future projects, or a summary of projections contained in an adopted local or regional planning document, such as a general plan.
In this case, the trial court found the project’s analysis of cumulative traffic impacts inadequate because the analysis was not based on “a list of anticipated projects,” or “work off of a prior document that assembled such a list.”  See, 14 Cal. Code Regs., §15130(b)(1).  The court of appeal disagreed, however, finding the analysis adequate because it used the same computer model used by the county in its Congestion Management Plan, and that model already built in projections for future growth in the area.  Thus, this case provides good precedent to defend those cumulative traffic impacts analyses that use the model used by the city, county, or regional planning agency in its planning and projections, so long as that the model accounts for projected future build-out conditions.
Cumulative Air Quality Impacts
Another controversial CEQA issue is how to define the scope of related projects to include in the cumulative air impacts analysis.  Some EIRs include all projects within a certain radius, and some EIRs use the geographic boundaries of the city or county.  These approaches may be proper, so long as the lead agency provides a “reasonable explanation for the geographic limitation used.”  See, 14 Cal. Code Regs., §15130(b)(3). Nevertheless, these approaches are commonly challenged as arbitrary and not reasonably related to air quality impacts.
In this case, the trial court found the cumulative air impacts analysis inadequate, because it did not explain why it used a five-mile radius for the selection of other projects to consider.  The court of appeal disagreed, however, finding that the EIR used a list of 72 projects that happened to be within a five-mile radius, but that the EIR sufficiently explained that the projects were included in the analysis due to their “potential to interact with the proposed project.”  More importantly, the court of appeal held that it was not necessary for the EIR to evaluate the emissions from the list of 72 related projects.  Because the project’s own air emissions were significant, the EIR reasonably analyzed the project’s cumulative impact on air quality based on the project’s emissions alone.  “The relevant issue to be addressed in an EIR is not the relative amount of impact resulting from a proposed project when compared to existing environmental problems caused by past projects, but rather [whether the additional impact associated with the project] should be considered significant in light of the serious nature of existing problems.”
Deferral of Mitigation
Another issue commonly raised by project opponents is that an EIR improperly defers mitigation of significant environmental impacts.  See, 14 Cal. Code Regs., §15126.4(a)(1)(B).  In this case, the petitioner argued that the EIR improperly deferred mitigation of significant impacts on special status plant and animal species.  The EIR’s mitigation measures required plant and animal surveys prior to construction, preparation of reports with the survey findings, and submittal to the city of a plan to relocate any special status plant and animal species found during the survey.  Petitioner criticized the measures as too indefinite and uncertain.

The court of appeal, citing a long line of cases on this issue, explained that the rule prohibiting deferred mitigation prohibits loose or open-ended or performance criteria.  Mitigation measures must ensure that the applicant will find some way to reduce impacts to less than significant levels.  But when, for practical reasons, mitigation measures cannot be fully formulated at the time of project approval, the lead agency may commit itself to devising them at a later time, provided the measures are required to satisfy specific performance criteria articulated at the time of project approval.
The court of appeal held the EIR’s mitigation measures proper in this case, finding that the required relocation of species, maintenance and monitoring plans, and compliance with state and federal endangered species laws were sufficiently specific.
Rejection of “Reduced Density” Alternative
CEQA requires that EIRs evaluate alternatives to the proposed project that are capable of reducing or eliminating one or more significant environmental impacts.  Moreover, a lead agency may not approve a project with significant environmental impacts unless it finds that the alternatives are infeasible.  In this case, the court of appeal held that the city properly determined that the reduced density alternative was infeasible solely because it would not achieve one of the project’s objectives – the objective of providing a mix of retail and restaurant tenants, with which to provide residents additional shopping and eating options.  Thus, this case creates judicial precedent supporting rejection of an alternative on the sole ground that it fails to meet one of the project’s objectives.
The Significance of “Prejudice”
Another important aspect of the case is the court’s handling of the city’s mistakes.  The court found that the city failed to comply with CEQA in a few respects, including:  (1) The notice of public hearing did not identify the Planning Commission’s recommendations;  (2) The City Council made no finding that the development agreement was consistent with the general plan and specific plan; and  (3) The EIR did not identify the development agreement as a necessary approval.  Nevertheless, errors are not sufficient to justify invalidating the project approvals unless they are prejudicial – i.e., unless a different result was probable absent the errors.  See, Government Code, §65010(b); Pub. Res. Code, §21168.5; Code Civ. Proc., §1094.5(b).  The petitioner had the burden of demonstrating prejudice, but in this case it made no attempt to do so, and the trial court did not make any findings of prejudice.  Accordingly, the court of appeal ruled that the trial court erred by invalidating the project approvals on these grounds.

Conclusion
Too often, published appellate decisions under CEQA only tell us what the EIR preparer or lead agency did wrong.  This Rialto Citizens case is a breath of fresh air, because it provides judicial precedent that CEQA practitioners can rely upon when addressing practical and common issues that arise when preparing their EIRs.
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