Reprinted from Criminal Justice Section Newsletter, published by the American Bar Association Criminal Justice Section.

Hobson’s Choice — Assertion of
Fifth Amendment in Civil/Criminal
Proceedings

By Craig S. Denney

One of the most difficult decisions for counsel to make
in litigation is whether or not a client should invoke the
Fifth Amendment privilege against self-incrimination.
There are allegations of fraud tossed about in civil
lawsuits on a regular basis. On occasion, the allegations
may rise to the level for counsel to assess whether
testimony at a deposition may expose the party to
potential criminal prosecution. This is a decision point
for counsel.

The Fifth Amendment privilege may be asserted in
criminal and civil proceedings.! The decision on
whether or not to “take five” in civil litigation should
not be made lightly. If there is a pending criminal
investigation (or parallel proceeding), the client may
have no choice but to assert the privilege to avoid
incriminating himself. If the client is the plaintiff or
defendant in civil litigation, the assertion of the privilege
can be devastating to the case. Unlike in criminal
proceedings where the invocation of the Fifth
Amendment cannot be used as evidence of guilt, the
opposite is true in civil proceedings where the adverse
inference can be raised and considered in evidence.

In a recent decision by the Nevada Supreme Court, the
court found that abuse of the Fifth Amendment
privilege can result in summary judgment. In Francis v.
Wynn Las Vegas, LLC, a party in a civil lawsuit involving
a significant debt owed to a casino, repeatedly asserted
the Fifth Amendment in his deposition testimony.”
There was a pending criminal investigation by the local
district attorney during the civil litigation. The plaintiff
(debtor) opted to invoke his constitutional right against
self-incrimination on practically every single question
posed by opposing counsel at the deposition (including
innocuous questions like “what is your fathet’s name?”).?
The district court found this abusive tactic improper
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and granted summary judgment for the casino on all
claims and counterclaims. The judge criticized the
defendant’s conduct as “the most ridiculous exercise of
the 5" Amendment I think I've ever seen.”* On appeal,
the Supreme Court agreed with the district court and
found defendant’s assertion of the privilege was
“overbroad” and affirmed the summary judgment.’

Counsel should consider alternatives to blanket or
incessant assertion of the Fifth Amendment in civil
proceedings. One viable option is to seck a stay of the
civil proceedings until resolution of the criminal
investigation. The stay can be indefinite or limited
duration.® Another option is to seek a protective order
ot to limit the scope of the questioning at the
deposition. Still another option would be to stay the
defendant’s deposition as opposed to the entire civil
litigation itself.”

If there is a pending criminal indictment, it should be of
no surprise that opposing counsel may wish to cross-
examine the defendant during the deposition about the
facts and circumstances that relate to the criminal case in
an attempt to “dirty up” the defendant in the civil
litigation. Counsel must be vigilant to avoid having the
witness incriminate himself if there is a pending criminal
case or exposure to one by admissions of fraud.

Courts are cognizant of a person’s constitutional rights
(i.e. presumption of innocence) and will not allow
attorneys to abuse a defendant in civil proceedings if
there is a valid concern about self-incrimination (i.e.
provide a link in the chain to prosecution). Due to the
fact that criminal cases typically proceed more quickly
than civil litigation (due to the discovery process), courts
may grant stays of civil proceedings in order to allow
the criminal case to run its course. If there is no
indictment pending, the courts may scrutinize the motion
to stay to ensure that the civil case is not indefinitely
delayed by the specter of a possible criminal
prosecution.

There are various factors a court will consider and
balance in deciding whether or not to grant a stay in a
civil case when there are related criminal proceedings: (1)
the extent to which the issues in the criminal case overlap
with the civil case; (2) the status of the case, including
whether there is an indictment;® (3) the interests of the
parties opposing the stay in proceeding expeditiously
weighed against prejudice caused by delay; (4) the
interests and burden on the party seeking the stay; (5)

the interests of the courts; and (6) the public interest.”
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There is no bright line rule. Federal and state decisions
go both ways in granting or denying stays of civil
litigation for pending criminal cases of related conduct."’
The prudent course of action for counsel is to evaluate
and then pursue reasonable alternatives to having the
client repeatedly assert the Fifth Amendmentin a
deposition. The consequences of blanket assertions of
the privilege against self incrimination may have a
devastating impact on civil litigation. Likewise, failure to
assert the privilege in a timely manner may result in
providing damaging evidence that can be used in a
criminal prosecution that carries even more adverse
consequences, including conviction and imprisonment.
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and information to be disclosed, as well as certain
unintended consequences of the interplay of federal and
state discovery practices and rules. At first glance, these
special issues present challenges. Properly understood,
however, and successfully litigated, these issues may be
seized upon by the savvy defense practitioner to turn the
tables on the government and obtain a better result for
his or her client.
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CJS CALENDAR OF EVENTS

CJS Spring Conference: E-Discovery in Government Investigations and Criminal Litigation

April 13 (CJS Meetings April 14), Los Angeles, CA (Millennium Biltmore Hotel)

National Institute on Health Care Fraud: May 9-11, Las Vegas, NV

National Institute on Civil False Claims Act and Qui Tam Enforcement: June 6-8, Washington, DC
ABA/CJS Annual Meeting: Aug. 3-5, Chicago, IL (CJS Hotel: Hyatt Regency)

For updates to these and other events, see www.americanbar.org/crimjust
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