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can allocate the merger consideration in accordance with those “bottom line contractual
rights.” The Court further stated that, only when there is no contractual provision setting
forth the preferred shareholdersʼ treatment, is the board obligated to act as a gap-filling
agency and do its best to fairly reconcile the competing interests of the common and preferred. That was not the case in LC Capital Master Fund. The Court also relied on the fact
that the QuadraMed board had complied with its Revlon duties by seeking the best value for
the company, had considered whether the preferred shareholders should get more than the
contractual bottom line, and on a thoughtful basis and with the advice of counsel, concluded that the preferred shareholders should not receive any additional amounts.
The Court, however, did indicate that this would have been a much harder case to decide
in a case in which the preferred stock had an absolute right to annual dividend payments
(rather than just having the right to have dividends accrue) and the corporationʼs discounted cash flow valuation would indicate that the corporation could pay those dividends. In that
hypothetical case, it could be argued a different conclusion was warranted because the
financial analysis undergirding the boardʼs determination to proceed with a merger suggests
that the corporation would have the financial capacity to pay to the dividends to the preferred and the companyʼs charter required that the board do so if the corporation remained
as a going concern. However, the court noted that was not the case with QuadraMed, raised
the question of why a board should be obligated to continue the company as a going concern to maintain dividends if the preferred had not negotiated a right to block a sale, and
observed that “our law has not, to date, embraced the notion that [the court] should create
economic value for preferred shareholders that they failed to secure at the negotiating
table.”
Lessons learned
These cases provide the following valuable guidance to directors concerning their obligations with respect to allocating consideration in an M&A transaction among classes of shareholders:
• Boards of Directors, particularly those in which a majority of the board is designated or
affiliated with preferred shareholders, need to be very careful in approving transactions in
which there is a strong possibility of an argument by common shareholders that they would
receive more if the company was not sold. In those cases, the board may want to consider
various actions to ensure that the interests of the common shareholders have been properly taken into account, such as through the establishment of a separate board committee to
represent the interests of the common, or providing for class voting by the common shareholders.
• The rights that the preferred shareholders negotiate in connection with their investment
will be largely determinative of their rights in an M&A transaction, absent ambiguity in the
instruments creating such shares or unusual circumstances.
• When the interests of different classes of shareholders may conflict, directors should
engage in a deliberative process utilizing the advice of counsel and other professionals.
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