LEXSEE 37 ariz. |. rev. 677

Copyright © 1995 by the Arizona Board of Regents.
Reprinted by permission.
Summer, 1995
37 Ariz. L. Rev. 677

NOTE: THE PHARMACI ST'S DUTY TO WARN: LASLEY V. SHRAKE S COUNTRY CLUB PHARMACY
By Jill Casson Owen

SUMVARY:

In March 1994, the Arizona Court of Appeals handed down a decision in
Lasl ey v. Shrake's Country C ub Pharnmacy that should cause Arizona
pharmaci sts to take a second | ook at their practice habits. ... Thus, the
court felt "the better rule to be one which places the duty to warn of the
hazards of the drug on the prescribing physician and requires of the
pharmaci st only that he include those warnings found in the prescription.”

This was not a case nerely alleging the pharmacist's failure to warn of

a side effect, for this involved an actual contraindication. ... Arizona
requires the pharnmaci st (or a pharmacy intern under the supervision of a
pharmaci st) to counsel patients orally, and the counseling nmust include the
drug's nane, directions for use, and any special instructions, precautions,
or storage requirements. ... Thus the Arizona Supreme Court's position on
confusing duty with the standard of care is likely to be applied not only to
the facts which gave rise to it, but to every case in which there is a
question of duty in Arizona.

TEXT:
[*677] | NTRODUCTI ON

In March 1994, the Arizona Court of Appeals handed down a decision in

Lasl ey

v. Shrake's Country Cl ub Pharnmacy nl that should cause Arizona pharmaci sts
to

take a second | ook at their practice habits. In its opinion, the Court of
Appeal s applied the Arizona Suprenme Court's interpretation of duty, n2 and
declined to pass judgnment on whether specific conduct on the part of the
pharmacy net its duty, remandi ng the case back to the trial court for that
determ nation. n3 Considering the relatively recent statutory changes that
requi re pharmacists to do nore than nerely fill prescriptions, nd this
decision is likely to be persuasive and precedential in future cases,
despite the fact that few decisions in the past have held pharmacists
responsi bl e for

warni ng patients of side effects. n5
Part | of this Note will look briefly at the facts underlying the decision
in
Lasl ey v. Shrake's Country C ub Pharnacy. né Part Il will address the
nati onal
| egal setting and background in which it was deci ded, n7 and Part 111 wll

follow with an analysis of the decision. n8 Finally, Parts IV and V wll



explore the inpact the decision is likely to have in the future. n9
. LASLEY V. SHRAKE' S COUNTRY CLUB PHARMACY

In Lasley v. Shrake's Country Club Pharnacy, plaintiffs George Lasley and
his wife Velm Lasley sued WIllians K. Helns, MD., Shrake's Country Cl ub
Pharmacy, Inc. [Shrake's], and Mary |. Shrake for injuries resulting from
[*678]

prescription drugs taken by George Lasl ey. nl0 Dr. Hel ns had prescribed
t he

drugs, Doriden and codei ne, and Shrake's had filled the prescriptions. nil

Plaintiffs alleged the prescri bed drugs were potent and addicting, and
taking them necessitated in-patient hospitalization for detoxification and
psychiatric

treatment for addiction; nl2 taking the prescribed drugs also allegedly
caused

Lasley to suffer fromclinical depression and rel ated di sorders. nil3
Plaintiffs clained that the pharmacy had breached a duty to Lasley "to
exercise that degree of care, skill and | earning expected of reasonable and
prudent

pharmaci es and pharmaci sts in the profession.” nl4

The plaintiffs brought the case in Maricopa County Superior Court in March

1991. nl5 Plaintiffs clained Shrake's owed Lasley a duty of reasonable
care,

and that it was a question for the trier of fact whether Shrake's net or
breached that duty. nl6 Defendants argued that as a matter of law, a
pharmaci st has no duty to warn a patient of a drug's side effects, nor a
duty to nonitor and control a patient's drug use where a |icensed physician
prescribes

t he drugs. nl7 In spite of an expert's affidavit and portions of the
Amer i can

Phar maceuti cal Association Standards of Practice for the Profession of
Pharmacy, both of which indicated that a pharmaci st has an obligation to
informpatients of side effects and contraindications, the trial court
granted Shrake's notion

to dism ss. nl8 The court held that Shrake's owed no duty to Lasley to
war n of

the possibility of addiction, nor to refuse to fill the legitimte
prescriptions

written by Dr. Hel ns. nl9 The trial court denied plaintiffs' notion for
reconsi deration, and entered judgnent for Shrake's, dism ssing the conplaint
agai nst Shrake's with prejudice. n20 Plaintiffs appeal ed, contesting the

i ssue

of whether the defendants owed the plaintiffs a duty of reasonabl e care.
n21

The Arizona Appellate court reversed n22 what they called the tria
court's

grant of summary judgment, n23 and remanded the case to the trial court
for
further proceedings. n24

The Appellate court addressed two issues: first, whether Shrake's owed a
duty in general to Lasley; and second, if there was a duty, whether Shrake's
br eached

that duty in the care given to Lasley. n25 The Court held that Shrake's



[*679] did owe Lasley a duty of care, n26 and that they could not say as
a

matter of |law that Shrake's did not breach that duty. n27 This Note
addr esses

both issues in Part 111. n28

1. SUMVARY OF LEGAL SETTI NG AND BACKGROUND
A. Case | aw establishing no duty to warn
There are nunerous cases across the country in which courts have

consistently held that there is no legal duty for a pharmacist to warn
patients of potential

or actual side effects of legitimately and correctly prescribed drugs. n29
Al

of these cases involved prescriptions that were legitimte and witten

correctly. n30 The issue the courts focus on is: given a valid, properly

written prescription, whether the pharmacist is responsible for providing
i nformati on on side effects and other potential hazards of taking the

medi cati on, beyond that which is requested by the physician or manufacturer
n31 It is inportant to note that the majority of this case | aw devel oped
prior to the passage of statutes and regul ations requiring pharmacists to
counse

their patients. n32

1. Jones v. lrvin

In Jones v. lrvin, n33 the court granted the defendant-pharnmacist's

noti on

to dism ss, holding that the pharmaci st has no duty to warn the patient or
notify the prescribing physician that prescription drugs are being over-
prescri bed, or over-used, or of the potential for side effects in the
prescribed quantities. n34 The patient alleged that the pharnacist should
have

recogni zed the excessive quantity of drugs being taken, and should have
notified either the patient or the doctor of a potential problem and of the
pot enti al

side effects. n35 The court felt it was the physician's duty, not the
pharmaci st's, to know the characteristics of the drugs he is prescribing and
to nonitor the patient, as well as warn the patient of potential side
effects and

adverse reactions. n36 To i nmpose a duty to [*680] warn upon the

phar maci st

woul d "conpel the pharnmacist to second-guess every prescription"” nerely to
escape liability. n37

2. Ingramv. Hook's Drugs, Inc.

The court in Ingramv. Hook's Drugs, Inc. n38 was al so concerned with
pharmaci st interference in the physician-patient relationship. The court
first held that the existence of a duty between the pharmaci st and the
pati ent was a

guestion of |aw. n39 Finding no statutory duty to warn, nor any case |aw
supporting a duty to warn, n40 the court then considered the practicality
of

i mposi ng a duty upon the pharmaci st to warn patients of possible side
effects. The court felt the decision resulting fromweighing the advantages



and disadvantages of the use of particular drugs rests with the physician,
who has

the benefit of the patient's nedical history and exam nati ons. n4l The
phar maci st does not enjoy the same benefits in the retail setting. n42
Thus,

the court felt "the better rule to be one which places the duty to warn of
the hazards of the drug on the prescribing physician and requires of the
phar maci st

only that he include those warnings found in the prescription.” n43
Accordingly, the court held the pharmacist had no duty to warn the patient
of

the side effects of a prescribed drug. n44

3. Eldridge v. Eli Lilly & Co.

In Eldridge v. Ei Lilly & Co., n45 the plaintiff sued for the w ongful
death of his wife, alleging the pharmaci st was negligent in filling
prescriptions for Darvon and other drugs for quantities that were | arger than
usual, and for failing to notify the doctor of the unusual quantities. The

plaintiff did not allege that the pharmacist did anything but fill the
prescriptions as witten. n46 The court found no comon | aw or statutory
duty

that the pharmaci st warn the physician that a prescription is witten for
excessive quantities. n47 The court noted that "[a] prescription which is
excessive for one patient nay be entirely reasonable for the treatnent of
anot her." n48 Relying on Jones v. Irvin, n49 the court refused to inmpose
a

duty upon the pharmacist to warn patients of side [*681] effects since
such a duty m ght endanger the doctor-patient relationship, and in effect,
cause the

pharmaci st to practice nedicine without a |icense. n50
4. Ramirez v. Richardson-Merrell, Inc.
In Ramirez v. Richardson-Merrell, Inc., n51 the plaintiffs alleged that

def endant Queen Pharmacy was negligent in failing to warn plaintiff Rosa
Ramirez of the potential hazards of birth defects associated with taking
Bendectin. However, the court felt it would be unreasonable to inpose a

hi gher duty to warn the patient on the pharmacist than is inposed on the
manuf acturer of the drug,

and declined to do so. n52 Additionally, the court felt the inposition
upon

the pharmaci st of a duty to warn the patient of side effects froma

prescri bed drug would have the effect of placing the pharnacist between the
physi ci an and

the patient, leading to nore harm than good. n53 In the court's opinion,
only

the doctor is thoroughly famliar with the patient's condition and nedica
history, and the court felt it would not be in the patient's best interest to
i npose a duty to warn upon the pharmaci st who is not as inforned as to the
patient's medical condition. n54

5. Adkins v. Mong

The facts of Adkins v. Mng n55 are sonmewhat sinmilar to Lasley v.
Shrake' s



Country Club Pharnmacy, n56 the subject of this Note. The plaintiff
obt ai ned

nunerous valid prescriptions for narcotics and had themfilled at various
pharmaci es, resulting in addiction. n57 The plaintiff alleged the

phar maci st

was negligent in failing to maintain profiles and records, failing to
identify over-prescribing physicians, failing to determine the plaintiff was
a drug abuser, failing to notify other pharmacies of his condition, and
filling his

prescriptions. n58 Rel ying on Stebbins v. Concord Wigley Drugs, Inc.
n59

the court reiterated that the defendant pharmacy had no duty to warn the
plaintiff of the potential side effects of the dispensed drugs. n60
Additionally, the court refused to consider the Standards of Practice
adopt ed by

the American [*682] Pharmaceutical Association, nél noting that the
association is not a |legal authority, and would not be treated as such
n62

6. Leesley v. West

In Leesley v. Wést, n63 a patient who suffered fromside effects due to
a
prescription nedication sued her pharnmacy for failing to warn her of the
potential problem The court relied on three factors in determ ning whether a
| egal duty exists, stating that the determ nation of a legal duty is a

guestion

of law for the court. n64 The factors include the foreseeability of the
injury; the burden to the defendant of guarding against the injury and the
consequences of inposing the burden; and public policy. né5 Inits
anal ysi s,

the court felt the foreseeability of injury depended upon the particul ar
patient and the relevant nedical history -- information to which the

phar maci st does not

have access. n66 Second, the court concluded the burden of passing on the

i nformati on provi ded by manufacturers would be very cunbersone, expensive,
and

i mpractical. n6é7 Third, the court felt it was against public policy to
i npose
l[iability upon a pharmacist to give a warning that the physician did not
request. n68 Overall, the court believed its position was consistent with
t he

State's legislative policy against expanding the liability risks of health
prof essi onal s. n69

7. McKee v. American Home Prods. Corp.

In McKee v. Anmerican Hone Prods. Corp., n70 the Washi ngton Supreme Court

hel d the pharnmaci st was under no duty to warn patients of the hazardous side
effects associated with a drug, nor to judge the propriety of a prescription
n71l The plaintiff received a drug, an appetite suppressant, which had a
recommended use of only a few weeks, yet the patient took the nedication for
ten

years. Citing Terhune v. A H. Robins, Co., n72 the court reaffirnmed its
[*683] position that it is incunbent upon the physician, not the

phar maci st, to



warn the ultimte consuner. n73 The court relied on the theory that the
doct or

was the learned internediary between the patient and the manufacturer. n74
The
court narrowy defined the pharmacist's duties as accurately filling

prescriptions, being alert for clear errors or mstakes in the prescription
and
taking corrective neasures as to those errors or m stakes. n75

8. Wal ker v. Jack Eckerd Corp
In Wal ker v. Jack Eckerd Corp., n76 a patient sued his pharmacy for

di spensing a drug wi thout warning the patient that prolonged use could
result in

gl auconm. n77 The patient alleged the pharmaci st had a duty to warn hi m of
t he

danger, or to refuse to fill his prescriptions. n78 The court found no

statutory duty to warn or to refuse to fill the prescription. n79 The
court

relied on Jones v. lrvin n80 to determ ne that the pharmaci st had no duty
to

warn the patient or physician of excessive quantity or dose. n81 The court
recogni zed however, that Georgi a had passed regul ati ons that took effect
January 1, 1993 requiring patient counseling, and thus the decision was not
intended to control cases involving pharmacists' duties arising after the

i mpl ement ati on of

those regul ati ons. n82

9. Summary

Thus, the courts have found a wi de variety of reasons not to hold
pharmaci sts to a legal duty to warn patients of side effects. In sonme cases,
if the pharnmacist could denobnstrate that the doctor knew what prescriptions
the patient was getting and how often, the court found that the pharmaci st
had no obligation

to intervene. n83 O her courts enphasized that it is exclusively the

[ *684]

doctor's duty to warn, n84 or that it would be burdensome and agai nst
public

policy to place a duty to warn upon the pharnacist. n85 The nobst conmon

argunents are that the doctor is in the superior position to assess the use
of

drugs, n86 and to require a pharmaci st to review and assess the
prescription

beyond that assessnment needed to fill the prescription accurately woul d
potentially interfere with the doctor-patient relationship. n87 O her
reasons

of fered included that the courts would not consider non-|egal professiona
guidelines to set |egal standards, n88 nor allow state regulations to
define

| egal standards. n89

B. Cases establishing a duty to warn

In contrast to the nunerous cases in which courts held pharmaci sts had no
Il egal duty to warn the patient of potential side effects of the prescribed
medi cations, three decisions hold that there may be a duty of some sort



between the pharnmaci st and the patient, beyond nmerely filling a valid
prescription accurately. However, the facts in each of these cases can be
di stingui shed from Lasley v. Shrake's Country Cl ub Pharnmacy.

1. Hand v. KrakowsKki

In Hand v. Krakowski, n90 the basis of the action involved the

di spensi ng

of certain drugs that were contraindi cated n9l by the patient's condition
this condition being known to the dispensing pharmaci st. n92 Def endant
Condo' s

Pharmacy [ Condo's] had di spensed per legitimte, signed prescriptions,
certain

[ *685] psychotropic n93 drugs to plaintiff's decedent n94 who was an

al cohol i c. n95 The defendants knew of the decedent's al coholism n96 In
t he

ten-nonth period preceding the decedent's death, Condo's dispensed 728 units
of

the psychotropic drugs that are contraindicated with the use of al cohol

no7

The court ruled that the defendant's conduct could breach the pharmacist's
duty of ordinary care owed to the patient, and therefore a material issue of
fact

exi sted, precluding summry judgnent. n98

Not e, however, that this case is distinguishable from nost because here
the pharnmacist knew personally of the patient's alcoholic condition, and
di spensed drugs that are contraindicated for such a condition. In the cases
finding no duty to warn, no sinmilar allegations are made, nor are any made
in Lasley v.
Shr ake' s.

2. Riff v. Morgan Pharnmacy

In Riff v. Mrgan Pharnacy, n99 the patient sued the pharmacy and the
prescribing physician for injuries sustained froma prescription dispensed
wi t hout adequate warning as to side effects and toxic doses. nl100 The

phar macy

appeal ed froma jury verdict finding the pharmacy and physician jointly
liable

for the injuries caused by their negligence. nl01l Declaring the evidence
sufficient to sustain the verdict, nl102 the judgnent was affirnmed. n103

Dr. Stack, the defendant physician (not party to the appeal) issued a
prescription to the plaintiff for twelve Cafergot suppositories, with
directions

to insert one suppository rectally every four hours. n104 The doctor did
not
aut horize any additional refills on the face of the prescription. n105 The

pharmaci st filled the prescription as witten, including the directions,
without informng either the patient or the physician that the nmaximum
dosage is one or two suppositories per mgraine headache attack, not to
exceed five suppositories

per week. nl06 After filling the initial prescription, Ms. R ff used
three or
four suppositories before obtaining relief from her nmnigraine. n107 About

three



months |later, Ms. Riff devel oped another nigraine and used the remi nder of

the first prescription. She obtained a refill and continued to use the
suppositories, one every four hours for three and a half to four days, for a
total of 15-17 [*686] suppositories for the attack. n108 Four nonths

| ater,

Ms. Riff again suffered a migraine headache. Once nore the pharnmacy
refilled her prescription, and Ms. Riff used five or six suppositories for
this attack. n109 Wthin a few days, Ms. R ff was admtted to a hospita
for conplications

deternmined to be the result of a Cafergot overdose. n110 Ms. Riff
suffered

per manent damage due to the Cafergot overdose. nilil

Al t hough the pharmacy raised fifteen argunments in support of its appeal
the court addressed only two, those relating to | egal causation and joint
tortfeasor

st at us. nll2 The pharmacy claimed its only function and duty was to fil
t he

prescription as witten, therefore it was the doctor's om ssion of a warning
or

correct instructions that caused the harm not the pharmacist's actions.
n1i3

The court disagreed, stating that it is not the duty of a pharnacist to
merely supply drugs unquestioningly, but that the pharmacist is held to a

much hi gher
duty. nll4 The court stated that state law did not require any
extraordi nary
skill, but at least that level of skill that is characteristic of the
pr of essi on. nll5 The court determ ned that the pharmacy had a | egal duty
to
"exercise due care and diligence in the performance of its professiona
duties," nl16 and that sufficient evidence was presented for the jury to
find

that the pharmacy had breached that duty by failing to alert the patient or
t he

physician to the inadequacies of the witten prescription. nll7 But for
t he

phar maci st' s negligence, the patient would have been instructed as to the
proper use, and the injuries would not have occurred, therefore causation
was

est abl i shed. nlls

These facts too, are distinguishable fromthe cases finding no duty to
warn, and from Lasley v. Shrake's. Here, the prescription was not a properly
written prescription. The prescribed quantity was clearly an overdose as
written, and even the cases finding no duty to warn have recogni zed that a
phar maci st is

responsi bl e for detecting and correcting clear errors. n119 This case
[*687]
al so included a question of the pharmacist refilling the prescription

wi t hout authorization, another factor that is not seen in Lasley v. Shrake's
or the cases finding no duty to warn.

3. Dooley v. Everett

In Dooley v. Everett, n120 t he Dool eys sued their son's doctor and
phar macy



over the prescribing and dispensing of two different prescription drugs that
interacted with one another to cause seizures after their son took both as

prescri bed. nl121 The two nedicines, theophylline and erythromnmycin, were

prescri bed by the same doctor at different times, and filled by the sane

pharmacy at different tines. nl22 \When taken together, the erythronycin
causes

the bl ood | evels of the theophylline to rise to dangerous |evels; therefore,
the manufacturer of the erythromycin product warned agai nst conconitant use
that could result in theophylline toxicity unless the dose of the
t heophyl | i ne was

reduced appropriately. nl23 The pharmaci st admttedly did not know of the
interaction, and thus failed to warn either the patient or the physician
nil24

The def endant pharnacy, Revco, noved for sunmary judgnment on the basis
that as a matter of law, the pharnmacist has no duty to warn patients of

pot enti al

drug interactions. nl25 In response, the plaintiffs filed an affidavit
from an

expert witness who asserted that under accepted standards of care, a

phar maci st

shoul d be checking for drug interactions to prevent side effects. nl26 The

witness additionally testified that computer technol ogy existed that woul d
have alerted the pharmacist to drug interactions, and specifically to the
eryt hronyci n-theophyl |l i ne interaction. nl27 As to the pharmacy's assertion
that the pharnmacist has no duty to warn patients, the court stated that the
exi stence of a duty is a question of law to be determ ned by the court, but
the scope of the duty is a question of fact to be decided by the trier of
fact. nl28 Since there was a disputed issue as to whether the pharmacist's
duty enconpassed a responsibility to warn of potential drug interactions,
the Court of Appeals reversed the |ower court's granting of summary judgnment
for the defendant pharmacy, finding the issue of whether the pharmacy had a
duty to warn a custonmer of a potential drug interaction was a question of
fact that precluded

summary j udgnent. nl29 [*688] Note that this decisionis in the mnority
in

hol ding that the issue of duty is a question for the trier of fact, not a
question of law for the court. n130

Agai n, these facts are distinguishable fromcases finding no duty to warn
and from Lasley v. Shrake's. Here, two drugs were dispensed that shoul d not
be used in conjunction with each other without strict nonitoring of blood
I evel s. The interaction was known to the pharmacy industry, and was readily
detectable with available conmputer technology. This was not a case nerely
alleging the pharmacist's failure to warn of a side effect, for this
i nvol ved an actual contraindication

4. Summary

The few courts that have found that the pharnmaci st was under sone kind of
duty to warn the patient or the doctor have done so not under a general duty,
but usually because of an additional factor that should have alerted the
pharmaci st to a clear problemw th the patient taking the prescription as

written. nl31 Those additional factors include know edge possessed by the
pharmaci st that certain drugs were dangerous to a particular patient, nil32
directions for use of the prescription that were clearly an overdose, nl33

and



di spensing two different drugs to the same patient that were dangerous to
t ake
t oget her wi thout appropriate dosage adjustnments. nl34

C. Statutes and Regul ati ons

The rel atively recent passage of statutes and regul ations regarding a
pharmaci st's responsibility to provide certain information to her patients is
likely to change the scope of duty the courts have been finding. Peculiarly,
the existence of the regulations is nentioned in only one of the recent
cases. nl35 In Lasley's case, his treatnment ended prior to the enactnment of
the current

state or federal I|aw. n136 Nevertheless, the regulations are relevant to
this

Not e because even had the Lasley court found there was no duty to warn as a
matter of law, [*689] subsequent decisions have to address statutes that
require warning patients of side effects for many, if not nost,
prescriptions. nl37

1. Federal Law (OBRA '90)

Title I'V of the Omibus Budget Reconciliation Act of 1990 ["OBRA"]

cont ai ns

measures related to prescription dispensing and use. nl38 All the neasures
apply to prescriptions for Medicare and Medi caid patients. nl39 The Act

requires states to establish prograns that assure that prescriptions are
appropriate, nmedically necessary, and not likely to result in adverse nedica

results. nl140 The Act mandates that states shall provide for prospective
drug

use reviews, including screening for potential drug therapy problenms due to
t herapeutic duplication, drug-disease contraindications, drug-drug

i nteractions, incorrect drug dosage or duration of treatment, drug-allergy
i nteractions, and
clinical abuse or m suse. nl41 Besi des requiring physicians and

pharmaci sts to

be alert to potential problens, the Act provides that states enact

| egislation requiring pharmacists to discuss with the patients common,
severe side or

adverse effects that may occur. nl42 Pharmaci sts nust al so discuss with
their

patients potential interactions due to the prescribed medication, and

t herapeutic contraindications, including howto avoid them nl43

Under current |law, had Lasley been a Medicare or Medicaid patient filling
a prescription after 1990, the pharmaci st at Shrake's woul d have been
[*690] wunder a federal obligation to informhimof commpn side effects and
adverse effects, including the potential for addiction

2. State Law

The vast mmjority of states have taken the measures mandated by the Act
and applied themnot only to Medicare and Medicaid patients, but to al
patients. nl44 |In nost cases, the pharmaci st nmust counsel the patient
personal |y,

face-to-face. nl45 Simlarly, nost states also require that pharnmacists
mai ntain patient profiles. n146



Arizona has incorporated the required nmeasures through regul ations

established by the Arizona Board of Pharmacy, effective Muy, 1990. n147
The

standards are not limted to Medicaid and Medicare patients, but apply to

al

persons in outpatient settings. nl48 Ari zona requires the pharmacist (or a
pharmacy intern nl49 under the supervision of a pharnmacist) to counse
patients orally, and the counseling nust include the drug's nane, directions
for

use, and any special instructions, precautions, or storage requirenents.
n1l50

The [*691] regulations prohibit counseling solely through printed materia
(except where the prescription is obtained through delivery services), and
requi re that the pharmaci st or pharmacy intern, not a technician or other

personnel, nust provide the information. nl51 Under the new counseling
requi renents, Lasley surely should have been advised of the potential of
addiction to the prescribed drugs. nl52 However, Lasley's treatment ended
in

1990, the year the new regul ati ons took effect. nl53

D. Professional Standards of Practice

The profession of pharmacy as a whol e has recogni zed, and in fact
expounded, the duties of a pharmacist. In 1979, the Anerican Pharnaceutica
Associ ation and the Anerican Association of Colleges of Pharmacy introduced
" St andar ds of

Practice for the Profession of Pharmacy." nl54 The Standards attenpt to
cover

in extraordinary detail every aspect of pharmacy. The Standards explore
tasks and responsibilities related to general management and admini stration
processing the prescription, patient care, and educati on of other health care
prof essi onal s and pati ents. nl55 Significantly, the Standards al so assert
a

responsi bility to advise patients of the possible effects of drug use upon
t he

[*692] patient. nl56 However, nore than one court has refused to consider
these professional duties when determ ning whether a | egal duty exists.

n157

[11. ANALYSIS OF LASLEY V. SHRAKE' S
A. Duty v. Standard of Care

The crux of the appellate court's decision in Lasley v. Shrake's was that

court's finding that the trial court had confused the concept of duty with
t hat

of the standard of care. nl58 Wth that finding, the appellate court

di smi ssed

the inmpact of twelve cases fromother jurisdictions that held the pharnmaci st
is

under no duty to warn. nl59 The difference in results seens to be how the
appel l ate court defines duty.

[*693] The decisions finding no duty to warn were specific, and
acknow edged that the pharnmacist is under other duties towards the patient.
n160 The Lasl ey appellate court took a different view, stating there was a



duty in general, and the jury was to determ ne the standard of care needed
to neet

that duty. nl61 The Lasley appellate court stated that every other
jurisdiction was confusing duty with standard of care by "using details of
t he

standard of conduct to determ ne whether a duty exists."” nl62 This concept
was

i ntroduced by Arizona Supreme Court Justice Feldman in Coburn v. City of
Tucson,

nl63 then reiterated in Markowitz v. Arizona Parks Board, nl64 which is
t he

case the Lasley court cites for this concept. n165

1. Coburn v. City of Tucson

In Coburn, the plaintiffs argued that the City was under a duty to renove
a bush at a particular intersection, and the City argued that they were
under no
such duty to remove the bush. nl66 The trial court held that the City had
no

duty to renmove the bush, and the court of appeals affirned. nl67 The
Ari zona

Suprenme Court granted review to clarify the distinction between standard of

conduct and duty. nl68 The court enphasized that the City is under a
genera

duty to keep its streets reasonably safe for use by the public. nl69 Once
t he

general duty is confirned, details of conduct are considered for

det ermi nati on

of whether they neet the standard of care. nl70 If there is a genuine

i ssue as

to whether they neet [*694] the standard of care, it beconmes a question
for the trier of fact; if there is no issue, then the court is correct in
granting

summary judgnent on the matter. nl71 The Suprene Court pointed out what it
saw

as faulty in the | ower court's decision: rather than finding a duty and
allowing the trier of fact to deternine the scope, the |ower court condensed
t he two

steps and found the City had no duty to renove the bush. nl72 The Suprene
Court said this was confusing the concept of duty with the standard of care.
nil73

2. Markowitz v. Arizona Parks Board

A year later, the Supreme Court once again granted reviewin Markowitz v.

Arizona Parks Board nl74 to exam ne the theory of duty. nl75 David

Mar kowi t z

and his mother, Ruth, sued after David was injured when he dove into water
that was too shallow for diving. The Markow tzes cl aimed that there should
have been warnings against diving posted in that area. The |lower courts
found there was no duty, for various reasons, and the Arizona Suprene Court
once agai n counsel ed

agai nst confusing duty with details of conduct. nl76 The Court states that
in

Arizona, possessors of land are under an affirmative duty to nake the |and
safe



for use by invitees, nl77 so the Arizona Parks Board plainly had a duty.
VWhet her that duty neant warning signs should have been posted nust be
eval uat ed

under the standard of care required to neet the duty. nil78

3. Summary

In a negligence action, the question of duty rests on the relationship
bet ween two people, and whether the relationship requires one to use care to

avoid or prevent injury to the other. nl79 If the relationship requires
such

care, then there is a duty arising out of the relationship. n180
General ly,

the court decides the question of duty as a matter of |aw. nl81 The scope
of

the duty is defined by how nmuch care is required, nl82 and how nmuch care
is

required is deternmined by the applicable standard of care. nl83
Ordinarily,

the standard of care is that of the conduct of a reasonably prudent person
under

the circumstances. nl84 If it can be said as a matter of |aw that the
st andar d

of care was not breached, then a court may do so. nl85 If there is a
genui ne

issue as to [*695] whether the standard of care was nmet, then the issue
must
go to the trier of fact. n186

B. Duty in Lasley v. Shrake's Country Club Pharmacy

The Lasley court, in citing Markowitz and Coburn, was therefore echoing
the Arizona Suprene Court's concern that it is not for a trial court to find
a duty or no duty to performa specific act, but rather the act should be
evaluated by the trier of fact in relation to the standard of care required.
The trial courts for Lasley and every other decision that specifically found
the pharmaci st was wunder no duty to warn the patient of side effects were
overl ooking the fact that the pharmacist clearly had a duty of general care
to the patient, and the scope of that duty fell under the separate issue of
t he standard of reasonabl e care.

Unlike the two courts that woul d not consider the pharmacy profession's

St andards of Practice regarding the issue of duty, nl87 the Court of
Appeal s

in Lasley v. Shrake's Country Cl ub Pharnmacy nl88 found the standards to be
rel evant to the scope of duty. Non-legal sources may not automatically
Create a

| egal duty, but they may shape the scope of a | egal duty. nl89 In

di smi ssi ng

the Standards entirely, the courts were confusing the standard of conduct
needed to fulfill a duty (for which the Standards are relevant) with the
duty itself.

The Arizona Supreme Court in Coburn v. City of Tucson n190 and Markowitz
V.
Arizona Parks Board n191 and the Lasley court were understandably
rel uct ant



to prescribe a code of conduct. A deternmination of a duty by |ooking at

specific conduct will lead the court into making a risk-utility analysis
bef ore deci di ng

whether it is prudent to find a particular duty. n192 A duty needs to be
kept

broad and general, so as to give roomfor flexibility and changi ng
circunstances. The scope of the duty depends on the conduct of a reasonably
prudent person under the circunstances. Thus a rule that inposes a duty to
behave in a certain manner nmay be appropriate under one set of circunstances,
yet the sanme behavi or could be entirely inappropriate under a changed set of
circumstances. In the case of pharmacists and warning patients, there are
many tinmes that a patient should have certain information regarding a

medi cati on, whether or not the physician or manufacturer requested it.
Sinpl e exanples include drugs that cause drowsi ness or stomach upset, or
drugs that make the patient nmore sensitive to the sun. Therefore, a bl anket
rule imposing a specific duty, or excepting a specific duty, that is in
actuality mandatory or [*696] proscribing conduct, does not serve the
interest of all patients. Nor will it serve justice to have the courts
stepping into the function of the jury in determ ning whether the defendant
met the duty of reasonabl e care.

V. SCOPE OF THE CASE
A. Effect on future decisions

This decision is likely to encourage courts to reconsider the concept of
duty, and how the court applies it to the facts. The concept of duty as
defined in Lasley is not linmted to pharmaci sts. One nonth after the Lasley
decision, the opinion was cited in another case involving the concept of
duty in an

unrel ated area. In Maurer v. Cerkvenik-Anderson Travel, Inc., n193 the
trial

court made the same m stake Justice Fel dman warns agai nst by holding that a
travel agency had no duty to a custoner regarding a tour package the custoner

pur chased, and subsequently granting summary judgment on the issue. nl94
The

Court of Appeals reversed, stating that the travel agency has a duty to act
with

the care and skill of Iike agencies, n195 and whet her the travel agency
fulfilled that duty is an issue that precludes summary judgment. n196 Thus
t he

Arizona Suprenme Court's position on confusing duty with the standard of care
is likely to be applied not only to the facts which gave rise to it, but to
every

case in which there is a question of duty in Arizona. nl97

B. New issues raised but not addressed by court

The Lasl ey court did not address concerns set out by the other
jurisdictions that hesitated to hold the pharnmacist to a duty to warn. The
Lasl ey court did so because the cases thenselves were so readily disn ssed
on the basis that the

courts confused duty with standard of conduct. n198 But the issues raised
are

of valid concern, especially in those jurisdictions where the issues
control | ed

t he outcone. n199



In response to the policy argunments raised by the courts against finding a
duty to warn, there are argunents in favor of the pharmacists providing
warnings to the patients. Courts resisted finding a duty so as not to
interject the

phar maci st between the patient and the physician. n200 However, the

medi ca

field has changed drastically, and this argunent becones weak in |ight of
the changes. For starters, few patients have a single doctor who takes care
of all

[*697] their medical needs. n201 There is rarely, then, a single

doctor-patient relationship upon which the pharmacist will allegedly
encroach. Many patients see several different doctors for their different
needs, and nurses, dietitians, therapists, and, of course, pharnmacists my
al so be involved. The different providers may not be aware of concurrent
therapi es, n202 nmaking the community pharnmaci st the one professional npst
likely to be able

to know about and assess the drug interactions and contraindications. n203
The

rel ati onshi ps between the nedi cal professionals are much nore conpl ex than
they wused to be, and care is generally provided by nedical teans, nmenbers of
whi ch

must wor k together -- pharmacists included. n204 Additionally, with the
rapid

expansi on of managed care, a patient may not even see the sane doctor for
routine care. In the managed-care setting, a patient generally sees whichever
doctor is available first.

In response to the argunment that the doctor is in the nore know edgeabl e
position, this point is conceded only as to the decision of which or what
drug to use. But as far as side effects and adverse reactions of particular
drugs, and how the drugs interact with one another, the pharmacist is |likely
to be nore know edgeable, and able to convey that information to the
patient. The pharmacist has five to six years of training regardi ng drugs,
where the typica

doctor has four nonths. n205 Pl us, pharnacists frequently have the
conput er

technol ogy readily available to fortify that information. n206 Physi ci ans
may

be [*699] wunable to keep up with the |arge nunber and conplexity of drugs
in

addition to their other job responsibilities, n207 where the pharnmacist's
j ob
is to do exactly that -- a job which is nade easier with the availability of

expansi ve computer technol ogy.

It is in the patient's best interest to have the pharmaci st provide

i nformati on that hel ps the patient manage the drugs. One proposal is that the
physician performs the risk assessnent for the use of a drug, and provides
warnings to obtain inforned consent. Once the physician has prescribed the
drug,

the pharmacist follows with information that results in risk management.
n208

The doctor, who has the conplete nedical history and condition of the

pati ent

makes the decision on which drug to use. n209 The pharnaci st does not need



this history and condition to provide information as to side effects on
drugs. n210 By providing that information, the pharmaci st hel ps the patient
manage potential side effects and adverse reactions to the drugs, which may
reduce the

ri sks of drug taking. n211

The enact ment of statutes mandating that pharnaci sts counsel patients as
to side effects and other information, not to nmention the advantages of
having the pharmacist provide this information, leaves little roomfor any
further successful policy argunents against the provision of this
i nformati on.

VI . CONCLUSI ON

Today, the issue of whether a pharmacist has a duty to warn patients of
side effects nay be moot. Wth the passage of regulations requiring
pharmaci sts to provide information on side effects, the new issue is likely
to be: how much information is required? This will fall under the issue of
standard of care, which for health professionals is "the usual conduct of
ot her menmbers . . . of

the . . . profession in simlar circunstances.” n212 To this issue,
pr of essi onal standards of practice will be relevant.

O her jurisdictions are likely to nove in the direction of the Lasley
court, whether or not they rely on the reasoning in Lasley. Because of OBRA,
and the vast mpjority of states that have inplenented patient counseling

[*700] requirenents, the courts will find it easy to deternine the
pharmaci st has a
duty to warn the patient of side effects and adverse reactions. n213

For nmore than fifteen years, the pharmacy profession has been advocating

t he

advant ages of inform ng patients about their drugs. n214 Col | eges of

phar macy

have been enphasi zing the need for patient education to get better patient
outcones. Federal regul ati ons have been in place for nore than four years,
and in Arizona, providing information on side effects has been required for
nearly

five years. Yet, change has been sl ow. n215 Pharmaci sts will need to adapt
their habits to ensure that their practices are consistent with the accepted
standards of practice, or face legal liability. Perhaps hol di ng pharnacists

legally liable for the provision of this information is the catal yst needed.

FOOTNOTES:

nl 179 Ariz. 583, 880 P.2d 1129 (Ct. App. 1994), review denied (Oct. 4,
1994) .

n2 See infra notes 158-78 and acconpanyi ng text.
n3 179 Ariz. at 588, 880 P.2d at 1134.

n4 Traditionally, regulations concentrated on the pharmacist's filling of
the prescription in a manner that was safe for the public, and on record-
keeping requirements. ARIZ. COWP. ADM N R & REGS. R4-23-402(A) (1990).
Title IV of the Omibus Budget Reconciliation Act of 1990, and new Arizona



regul ations require the pharmacist to do nore than nmerely fill the
prescription correctly by mandating consultation with the patient regarding
the use of the drug. See infra notes 138-51 and acconpanyi ng text.

n5 See infra notes 83-89, 131-34 and acconpanyi ng text.

né 179 Ariz. 583, 880 P.2d 1129 (Ct. App. 1994), review denied (Cct. 4,
1994). See infra notes 10-28 and acconpanying text.

n7 See infra notes 29-157 and acconpanyi ng text.
n8 See infra notes 158-92 and acconpanyi ng text.
n9 See infra notes 193-215 and acconpanyi ng text.

nl0 179 Ariz. 583, 880 P.2d 1129 (Ct. App. 1994), review denied (Cct. 4,
1994).

nll 1d. at 585, 880 P.2d at 1131

ni2 1d.
nl3 1d.
ni4 |d.
nil5 Id.
nl6 |d.
nl7 1d.
nlg 1d.
nl9 1d.
n20 Id.
n21 1d.

n22 Id. at 588, 880 P.2d at 1134.

n23 Id. at 584-85, 880 P.2d at 1130-31. The trial court considered matters
outsi de the pleadings, such as the expert's affidavit, drug information,
answers to interrogatories, and the excerpts fromthe American Pharnmacy
Associ ation's Standards of Practice for the Profession of Pharmacy.
Therefore the appellate court treated the notion as a notion for summary
judgment. For a discussion of the Standards, see infra notes 154-57 and
acconpanyi ng text.

n24 1d. at 588, 880 P.2d at 1134.
n25 1d. at 585-86, 880 P.2d at 1131-32.

n26 Id. at 586, 880 P.2d at 1132. Shrake's admitted in its answer that it
owed Lasley a duty to conply with the applicable standard of care. Id.



n27 1d. at 588, 880 P.2d at 1134.

n28 See infra notes 158-92 and acconpanyi ng text.
n29 See infra notes 33-89 and acconpanyi ng text.
n30 See infra notes 33-89 and acconpanyi ng text.
n31l See infra notes 33-89 and acconpanyi ng text.

n32 The federal regulations were effective Decenmber 1, 1990. Pub. L. No.

101-508 § 1301, 104 Stat. 1388 (1990). The Arizona state regul ations were
effective May 16, 1990. ARIZ. ADM N R & REGS. R4-23-402 (May 16, 1990). The
primary cases relied upon in this Note were deci ded between 1985 and 1989.
See

infra notes 33-89 and acconpanyi ng text. Wal ker v. Jack Eckerd Corp., 434
S.E.2d 63, 69 (Ga. Ct. App. 1993), also cited in this Note, involved facts
that arose prior to the enactnment of federal regul ations, which was noted by
the court in the opinion, stating that the case would not be controlling
precedent for future <cases arising after the passage of regul ations. See
infra notes 76-82 and accompanying text.

n33 602 F. Supp. 399 (S.D. Ill. 1985).

n34 |d. at 402.

n35 Id. at 400.

n36 Id. at 401. See also Pysz v. Henry's Drug Store, 457 So.2d 561 (Fla.
Dist. Ct. App. 1984) (where prescribing doctor knew of the patient's
addiction, and the quantity of drugs being prescribed, pharmacist was under
no duty to warn the patient or the physician); Stebbins v. Concord Wigley
Drugs, Inc., 416 N W2d 381 (Mch. Ct. App. 1987) (pharmacist has no duty to

warn a patient of possible side effects of nedication unless the physician
or manufacturer required or requested such warnings).

n37 602 F. Supp. at 402.

n38 476 N.E.2d 881 (Ind. Ct. App. 1985).

n39 1d. at 883.

n40 1d. at 884-85.

n4l 1d. at 886-87. See also Nichols v. Central Merchandise, Inc., 817 P.2d
1131 (Kan. Ct. App. 1991) (the decision about whether to use a drug or not

rests with the physician and his unique know edge).

n42 476 N.E. 2d at 887.

n43 1d.
n44 |d.
n45 485 N.E.2d 551 (I1l. App. Ct. 1985).

n46 1d. at 552.



n47 1d. at 554-55.

n48 Id. at 553. See al so Fakhouri v. Taylor, 618 N. E.2d 518 (Ill. App. C
1993) (learned internmediary doctrine applies to physicians, not
pharmaci sts); N chols v. Central Merchandise, Inc., 817 P.2d 1131 (Kan. C
App. 1991) (to inpose a duty upon the pharnmacist to warn the patient of
potential harmwould intrude on the doctor-patient relationship).

n49 See supra notes 33-37 and acconpanying text.

n50 485 N. E.2d at 553. See al so Stebbins v. Concord Wigley Drugs, Inc.
416 N.W2d 381 (Mch. C. App. 1987) (pharmacist has no duty to warn a
patient of possible side effects of nedication unless the physician or
manufacturer required or requested such warnings).

n51 628 F. Supp. 85 (E.D. Penn. 1986).

n52 Id. at 87.

n53 Id. at 88. See also Nichols v. Central Merchandise, Inc., 817 P.2d
1131 (Kan. C. App. 1991) (to inpose a duty upon the pharmacist to warn the
patient of potential harmwould intrude on the doctor-patient relationship).

n54 628 F. Supp. at 88.

n55 425 N.W2d 151 (Mch. C. App. 1988).

n56 179 Ariz. 583, 880 P.2d 1129 (Ct. App. 1994), review denied (Cct. 4,
1994) .

n57 425 N.W2d at 152.
n58 1d.

n59 416 N.W2d 381 (Mch. Ct. App. 1987) (pharmaci st has no duty to warn a
pati ent of possible side effects of nedication unless the physician or
manuf acturer required or requested such warnings).

n60 425 N.W2d at 152.
nél See infra notes 154-57 and acconpanyi ng text.

n62 425 N.W2d at 153. See al so Kanpe v. Howard Stark Professiona
Pharmacy, Inc., 841 S.W2d 223 (M. Ct. App. 1992) (rejecting the idea that
non-|l egal authorities can inpose |egal duties for pharnmacists).

n63 518 N.E.2d 758 (IIll. App. Ct. 1988). See also Louis P. MIlot,
Casenote, Tort Law -- The Manufacturer's and Pharmacist's Duty to Warn
Consuners of Risks and Side Effects of Prescription Drugs, Leesley v. Wst,
13 S. ILL. U L.J. 1003 (1989).

n64 518 N. E. 2d at 762.

n65 1d.



n6é6 1d. See al so Fakhouri v. Taylor, 618 N E. 2d 518 (IIl. App. C. 1993)
(learned intermedi ary doctrine applies to physicians, not pharmacists).

n67 518 N.E. 2d at 762-63.

n6é8 Id. at 763. The court cited Jones v. Irvin, 602 F. Supp. 399 (S.D
I1l1. 1985), which held that requiring pharmacists to warn either patients or
physi ci ans woul d conpel a pharnmaci st to second guess every prescription to
avoid liability. The court also felt it was inconsistent with the |earned
internediary doctrine that exenpts drug manufacturers from warning
physicians or patients. 518 N E. 2d at 762-63.

n69 518 N. E. 2d at 763.

n70 782 P.2d 1045 (Wash. 1989). See also Terence C. Green, Casenote,
Li cking, Sticking, Counting and Pouring -- Is That Al Pharnacists Do? MKee
v. Anerican Hone Products Corp., 24 CREIGHTON L. REV. 1449 (1991); Elizabeth
D. Smith, Note, Are Pharmaci sts Responsible for Physicians' Prescription
Errors? McKee v. Anerican Home Products, 65 WASH. L. REV. 959 (1990).

n71l 782 P.2d at 1055-56.

n72 577 P.2d 975 (Wash. 1978) (finding that the manufacturer's duty to
warn extended only to the physician, not the patient).

n73 782 P.2d at 1049.

n74 1d. Under the learned intermediary doctrine, drug manufacturers are
under no obligation to warn patients of the side effects of their products.
The manufacturers are to provide the warnings to physicians, who function as
the Ilearned internediary between the manufacturer and the patient. For a
t horough explanation of this doctrine and its application, see Wlliam G
Adanmson and Adam S. Levy, Duty to Warn for Products Used in the Industria
Wor kpl ace - -

"Sophi sticated User" and "Learned Internediary" Defenses, 65 PA. B. ASS'N Q
26 (1994). See also Fakhouri v. Taylor, 618 N E. 2d 518 (Ill. App. Ct. 1993)
(learned internmediary doctrine applies to physicians, not pharmacists);
Nichols v. Central Merchandise, Inc., 817 P.2d 1131 (Kan. Ct. App. 1991)
(pharmaci st is wunder no duty to warn the patient since the doctor is the
| earned internediary).

n75 782 P.2d at 1053. See also Nichols, 817 P.2d at 1133 (duties of the
pharmaci st are to accurately fill prescriptions and to be alert for clear
errors).

n76 434 S.E.2d 63 (Ga. Ct. App. 1993).

n77 1d. at 63.

n78 1d. at 67.

n79 |d.

n80 See supra notes 33-37 and acconpanyi ng text.

n81 434 S. E.2d at 67-68.



n82 Id. at 69.

n83 See Pysz v. Henry's Drug Store, 457 So.2d 561 (Fla. Dist. C. App.
1984) (where the physician knew of the patient's frequent and extended
medi cation, pharmacist is under no duty to warn either the patient or the
physician). Cf. Ferguson v. Wlliams, 399 S.E. 2d 389 (N.C. Ct. App. 1991)
(pharmaci st  voluntarily providing information to patient nust do so
correctly).

n84 See Jones v. Ilrvin, 602 F. Supp 399 (S.D. Ill. 1985); Wl ker v. Jack
Eckerd Corp., 434 S.E.2d 63 (Ga. C. App. 1993); Nichols v. Centra
Mer chandi se, Inc., 817 P.2d 1131 (Kan. Ct. App. 1991); Kinney v. Hutchinson,
449 So.2d 696 (La. Ct. App. 1984); Makripodis v. Merrell-Dow
Phar maceuticals, 523 A.2d 374 (Pa. Super. C. 1987); MKee v. Anerican Home
Prods. Corp., 782 P.2d 1045 (Wash. 1989).

n85 See Leesley v. West, 518 N.E.2d 758 (IIl. App. Ct. 1988); Hook's
SuperX, Inc. v. MLaughlin, 632 N E. 2d 365 (Ind. Ct. App. 1994).

n86 See Ramirez v. Richardson-Merrell, Inc., 628 F. Supp 85 (E.D. Pa.
1986); Fakhouri v. Taylor, 618 N E. 2d 518 (I1ll. App. C. 1993); Leesley, 518
N.E.2d 758; Eldridge v. Eli Lilly & Co., 485 N.E. 2d 551 (Ill. App. Ct
1985); Ingramv. Hook's Drugs, 476 N.E.2d 881 (Ind. Ct. App. 1985); N chols,
817 P.2d 1131.

n87 See Ramirez, 628 F. Supp 85; Jones, 602 F. Supp 399; Wl ker, 434
S.E.2d 63; Eldridge, 485 N E. 2d 551 (Ill. App. Ct. 1985); Hook's SuperX, 632
N. E.2d 365; Nichols, 817 P.2d 1131

n88 See Adkins v. Mng, 425 N.W2d 151 (Mch. C. App. 1988); Kanpe v.
Howard Stark Professional Pharmacy, Inc., 841 S.W2d 223 (M. Ct. App.
1992).

n89 See Kanpe, 841 S. W 2d 223.
n90 453 N.Y.S.2d 121 (N. Y. App. Div. 1982).

n91 A contraindication is "any condition which renders a particular |ine
of treatnment inproper or undesirable.” DORLAND S POCKET MEDI CAL DI CTlI ONARY
166 (23d ed. 1982). The Hand court used a nore strict definition: "[A]
‘contraindication' refers to a circunmstance under which the drug nust never
be given. It is absolute and admts of no exceptions."” 453 N Y.S.2d at 123
(quoting Baker v. St. Agnes Hosp., 421 N.Y.S.2d 81, 83 (N. Y. App. Div.
1979)).

n92 453 N. Y. S. 2d at 122.

n93 A psychotropic drug "exerts an effect on the m nd." DORLAND S POCKET
VMEDI CAL DI CTI ONARY 575 (23d ed. 1982).

n94 Suzanne Wel ch Hand sued on behal f of Marion Mazul a, deceased, in her
position of Prelimnary Executrix of the Estate of Mrion Mazula. 453
N.Y.S.2d 121 (N. Y. App. Div. 1982).

n95 Id. at 122.

n96 1d.



n97 1d. at 123.

n98 1d. The court stated that the duty of ordinary care as applied to a
phar maci st was "the highest practicabl e degree of prudence, thoughtful ness,
and vigilance comensurate with the dangers involved and the consequences
which nmay attend inattention.” Id. at 122.

n99 508 A.2d 1247 (Pa. Super. Ct. 1986)

nl00 Id. at 1249.

nl01 Id. at 1248.

n102 1d.

n103 1d. at 1254,

nl04 1d. at 1249.

nl05 Id.

nl06 Id. at 1249-50.

n1l07 1d. at 1249.

n108 1d.
nl09 Id.
nl10 Id.
n111 1d.

nl12 1d. at 1250.
n113 Id. at 1251.

nl1l4 Id. The court described the duty as follows:

In the performance of his professional duties [the pharmacist] will be held
to the standard of care, skill, intelligence [sic] which ordinarily
characterizes the profession. Public policy requires that pharmaci sts who
prepare and di spense drugs and nedicines for use in the human body nust be
hel d responsible for the failure to exercise the degree of care and
vigilance commensurate with the harm which would be likely to result from
relaxing it. Id.

n115 1d. (citing Titchell v. United States, 681 F.2d 165 (3rd Cir. 1982)).
n116 Id. at 1251-52.

n117 Id. at 1252.

n118 Id.

n119 See Hook's SuperX, Inc. v. MLaughlin, 632 N E. 2d 365, 369 (Ind. Ct
App. 1994) (a pharmacist's duty is linited to identifying errors,



contraindications, and inconpatibilities); Stebbins v. Concord Wigley Drugs,
Inc., 416 N.W2d 381, 387-88 (Mch. Ct. App. 1987) (no duty to warn where the
prescription is proper on its face); Kanpe v. Howard Stark Professiona
Pharmacy, Inc., 841 S.W2d 223, 226 (Mdb. Ct. App. 1992) (the pharmacist has a
duty to inquire if there are irregularities on the face of the prescription);
McKee v. Anerican Home Prods. Corp., 782 P.2d 1045, 1053 (Wash. 1989)
(pharmaci sts should have a duty to be alert for clear errors and take
corrective nmeasures).

nl120 805 S.W2d 380 (Tenn. C. App. 1990). See also John A Day and
Catherine Marks, Duty to Warn of Potential Drug Interactions: The
Pharmaci st's Role, 14 TRIAL DIPL. J. 107 (1991); Kathy L. Laizure, Note, The
Pharmaci st's Duty to Warn When Di spensing Prescription Drugs: Recent
Tennessee Devel opnents, 22 MEM ST. U L. REV. 517 (1992).

nl21 805 S. W2d at 382.

nl22 1d.
n1l23 1d.
nl24 1d.

nl25 Id. at 383.
nl26 1d.
nl27 1d.

nl28 Id. at 384. The court described the pharmacist's duty as follows:
"The pharmacist is a professional who has a duty to his custoner to exercise
the standard of care required by the pharmacy profession in the same or
simlar comunities as the community in which he practices his profession.”
Id. at 385.

nl29 Id. at 385-86. Under the applicable state rules of civil procedure,
for summary judgnment there must be no genuine issue of material fact. Id. at
383.

n130 Only four out of twenty decisions cited in this Note for this
proposition have found that the issue of duty was not a question of |aw for
t he
court: Lasley v. Shrake's Country Club Pharmacy, 179 Ariz. 583, 880 P.2d
1129 (Ct. App. 1994), review denied (Oct. 4, 1994); Dooley, 805 S.W2d 380;
Hand v. Krakowski, 453 N.Y.S.2d 121 (N. Y. App. Div. 1982); and Riff v.
Morgan Pharmacy, 508 A 2d 1247 (Pa. Super. Ct. 1986).

n131 One court held that although there was no general duty to warn, if
the pharmacist voluntarily undertakes to advise the patient of side effects,
the pharmacist is under a duty to give an accurate warning. Ferguson v.
Wllians 399 S.E.2d 389, 393 (N.C. Ct. App. 1991) (citing Batiste v.
Anerican Home Prods. Corp., 231 S.E.2d 269 (N.C. C. App. 1977)). See al so
Heredi a v. Johnson, 827 F. Supp. 1522 (D. Nev. 1993) (a pharnaci st nust be
held to a duty to fill prescriptions as prescribed and properly | abel them
whi ch includes the proper warnings).



nl132 See Hand v. Krakowski, 453 N. Y.S.2d 121 (N.Y. App. Div. 1982), and
supra text acconpanying notes 90-98.

n133 See Riff v. Mrgan Pharmacy, 508 A 2d 1247 (Pa. Super. Ct. 1986) and
supra text acconpanying notes 99-119.

nl34 See Dooley v. Everett, 805 S.W2d 380 (Tenn. Ct. App. 1990) and supra
t ext acconpanyi ng notes 120- 30.

n135 Wal ker v. Jack Eckerd Corp., 434 S.E. 2d 63 (Ga. Ct. App. 1993)
(hol ding pharmacy had no duty to warn, but the decision is not intended as
controlling precedent for cases involving pharmacists duties arising after
new counseling regulations take effect).

nl36 Lasley v. Shrake's Country Club Pharnmacy, 179 Ariz. 583, 585, 880
P.2d 1129, 1131 (C. App. 1994), review denied (Cct. 4, 1994); ARl Z. COW
ADMN. R & REGS. R4-23-402 (May 16, 1990); 42 U.S.C. § 1396r-8 (Supp. V
1993).

n137 See infra notes 138-51 and acconpanyi ng text.
n138 42 U.S.C. § 1396r-8 (Supp. V 1993).

n139 1d.

n140 1d. at 8 (g)(1)(A).

n141 1d. at 8 (g)(2)(A). The regul ations are designed to ultimately reduce
costs. If the physician or pharmaci st di scovers potential medical problens
due to drug therapy, and prevents those problens, she will be conserving
medi cal costs. For exanple, a pharmaci st or physician can prevent drug
m sadventures in several ways: (1) notice that the patient is taking two
different types of the sane nmedication, which could sinply result in useless
excess therapy or could result in an overdose; (2) learn that a patient is
allergic to the drug prescribed (and thus prevent harnful allergic
reactions); or (3) detect that a patient has another disease of which the
prescribing doctor is unaware such that the second di sease will affect the
prescri bed nedication and render it useless, or worse, result in
conpl i cations.

nl42 The Act specifically requires the foll ow ng:

(I') The pharnmacist nust offer to discuss with each individual receiving
benefits wunder this title or caregiver of such individual (in person
whenever practicable, or through access to a tel ephone service which is
toll-free for 1long distance calls) who presents a prescription, matters
which in the exercise of the pharmacist's professional judgnment (consistent
with State | aw respecting the provision of such information), the pharnmaci st
deens significant including the follow ng:

(aa) The nanme and description of the nedication

(bb) The route, dosage form dosage, route of administration, and duration
of drug therapy.

(cc) Special directions and precautions for preparation, adm nistration
and use by the patient.



(dd) Common severe side or adverse effects or interactions and therapeutic
contraindications that may be encountered, including their avoi dance, and the
action required if they occur.

(ee) Techniques for self-nonitoring drug therapy.
(ff) Proper storage.
(gg) Prescription refill information.

(hh) Action to be taken in the event of a missed dose.
42 U.S.C. 8 1396r-8 (g)(2)(A)(ii) (Supp. V 1993).

ni143 1d.

nl44 National Assoc. of Boards of Pharnmacy, 1994-95 NABP Survey of
Pharmacy Law [hereinafter NABP Survey]. The few states not requiring
counseling for all patients are Col orado, Connecticut, Hawaii, M nnesota,
Puerto Rico, South Carolina, and Wom ng. Regul ations are pending in the
District of Columbia and Mchigan. Id. at 50. In Arizona, the new
regul ati ons took effect following the events that gave rise to Lasley's
claim See ARIZ. COW. ADMN R & REGS. R4-23-402 (May 16, 1990).

nl45 NABP Survey at 50. The two states not requiring face-to-face persona
counseling are Maryl and and Nebraska. Regul ations are pending in the District
of Col umbia and M chi gan

nl46 Id. The states not requiring pharmacists to maintain patient profiles
are Al aska, Arizona, Colorado, Mryland, Massachusetts, M ssouri, and Puerto
Ri co. Although the specifics may vary state to state, patient profiles
generally contain the patient's nane, address, date of birth, disease
states, allergies, and prescriptions the patient is taking or has taken in
the past few years.

nl47 The Board of Pharmacy is authorized to pass such regul ations through
ARl Z. REV. STAT. ANN. § 32-1904(A)(1) (1992).

nl48 ARIZ. COWP. ADMN. R & REGS. R4-23-402(B) (1990). "'CQutpatient' or
"Qutpatient setting' means a person that receives nedical treatment as a
result of not being a residential patient in a health care institution, or a
| ocation where nedical treatnment is provided to patients not required to be
overnight residents of the facility." ARIZ. COW. ADMN. R & REGS. R4-23-
110(T.) (1993). Thus, the regulations apply to all prescriptions filled by
the community or retail pharmacy.

nl49 A pharmacy intern is a student of pharmacy registered with the board
of pharmacy as an intern and licensed to work in a pharmacy. ARIZ. COWP.
ADMN. R & REGS. R4-23-301 (1993).

nl50 ARIZ. COWP. ADMN. R & REGS. R4-23-402 (1990). R4-23-402 Pharnmaci st
and pharmacy intern

B. The pharnmaci st or pharmacy intern shall personally provide ora
comuni cation, which shall include directions for use, nane of prescribed
medi cati on, and any special instructions, precautions or storage
requi renents, to the patient or patient's agent in all outpatient settings



i ncluding the provision of hospital discharge nedicati ons whenever any of
the foll ow ng
occurs:

1. The prescribed medication has not been previously dispensed to the
patient or a new prescription nunber is assigned to a previously dispensed
medi cati on;

2. The prescription drug has not previously been dispensed to the patient
in the same strength, dosage form or directions;

3. In the professional judgnment of the pharmacist, it is deemed warranted.

4. Upon request of the patient or the patient's agent.

C. When prescriptions are delivered to the patient or patient's agent
outside of the imediate area of the pharmacy and a pharnacist is not

present, the prescription shall be acconpanied by witten or printed patient
medi cation information sufficient to satisfy the requirenents in R4-23-

402(B). This information shall include a tel ephone nunber for consultation
with a pharmacist. 1d.
n151 Id.

nl52 In a recent opinion, the Georgia Court of Appeals held that the
def endant - phar maci st had no duty to warn the plaintiff-custoner under the
previ ous |aw, but specifically stated that the case could not be controlling
precedent for other cases arising after the inplenentation of the new
counseling |aws. Wal ker v. Jack Eckerd Corp., 434 S.E. 2d 63, 69 (Ga. C
App. 1993).

nl53 Lasley v. Shrake's Country Club Pharmacy, 179 Ariz. 583, 585, 880
P.2d 1129, 1131 (Ct. App. 1994), review denied (Cct. 4, 1994).

nl54 Sanuel H. Kal man and John F. Schl egel, Standards of Practice for the
Prof essi on of Pharmacy, AM PHARMACY, Mar. 1979, at 21 [hereinafter
Standards]. Despite being fifteen years old, the standards are stil
consi dered current, and have not been revised. See also infra note 214.

nl55 1d.
nl56 The Standards provide the follow ng:
Responsi bility No. 6: Advises patient of potential drug-related or health-
rel ated conditions which may develop fromthe use of the nedication for
whi ch patient should seek other nedical care.
Tasks:
4. Explains possible side effects of drug use to patient.

(a) Explains to patient how to recogni ze the signs and/or synptons that
i ndi cate:

(i) Therapeutic response.
(ii) Therapeutic failure.

(iii) Pertinent side effects.



(b) Advises patient what to do if signs and/or synptons occur
(c) Advises patient how to mnimze side effect.

(d) Assesses whet her patient understands explanation. Standards, supra
note 154, at 31.

nl57 See Adkins v. Mong, 425 N.W2d 151 (Mch. Ct. App. 1988); Kanpe v.
Howar d Stark Professional Pharmacy, Inc., 841 S.W2d 223 (M. Ct. App. 1992).

nl58 Lasley v. Shrake's Country Cl ub Pharmacy, 179 Ariz. 583, 586, 880
P.2d 1129, 1132 (Ct. App. 1994), review denied (Cct. 4, 1994).

n159 1d. at 587, 880 P.2d at 1133, nn. 2-5. The court divided the cases
into two groups as follows: One group generally found no duty to warn of
side effects of prescribed nedications because the inposition of a duty
would lead to " harnful interference in the patient-physician relationship."
Id. at 587, 880 P.2d at 1133. See Ranmirez v. Richardson-Merrell. Inc., 628
F. Supp. 85 (E.D. Pa.

1986) (alleging that pharmacy negligently failed to warn pregnant plaintiff
that Bendectin could cause birth defects); Leesley v. West, 518 N E. 2d 758
(rrr. App. C. 1988), appeal denied, 522 N E.2d 1246 (1988) (alleging that
pharmacy negligently failed to warn of known but infrequent adverse side
effects of Feldene); Ingramv. Hook's Drugs, Inc., 476 N.E. 2d 881 (Ind. C
App. 1985) (alleging that pharmacy's failure to warn of possible side
effects of Valium proxinmately caused injuries customer suffered in fall from
| adder); Nichols v. Central Merchandise, Inc., 817 P.2d 1131 (Kan. Ct. App
1991) (alleging that pharmacy negligently dispensed to pregnant plaintiff
prescription that caused bone abnormalities in subsequently born child);

St ebbins v. Concord Wigley Drugs, Inc., 416 NNW2d 381 (Mch. C. App.
1987) (alleging that pharnmacy negligently failed to warn customer of side
effects of Tofranil and that he should not drive after taking the drug).

The second group generally found no duty to warn either the patient or the
physi ci an of excessive doses of a drug because the inposition of a duty would
pl ace the pharmacist in a position of second-guessing every prescription in
order to preenpt liability. See Jones v. Irvin, 602 F. Supp 399 (S.D. I1I.
1985) (considering whether pharmacist is negligent for failing to warn
custoner or notify physician that drug is being prescribed in dangerous
ampunts, that custoner is being over-nedicated, or that various prescribed
drugs in conbination with others could cause adverse reactions); Pysz v.
Henry's Drug Store, 457 So.2d 561 (Fla. Dist. Ct. App. 1984) (alleging that
pharmacy negligently failed to warn custoner of addictive propensities of

Quaal udes while filling Quaalude prescription for nore than nine years and
negligently failed to inform physician of customer's known addiction);
Fakhouri v. Taylor, 618 N.E.2d 518 (IIl. App. C. 1993), appeal denied, 622

N. E. 2d 1204 (1993) (alleging that pharmacy negligently filled prescriptions
for quantities of |Impram ne beyond those normally prescribed and
negligently failed to warn physician or customer of excessive and unsafe
quantities); Eldridge v. Eli Lilly & Co., 485 N E.2d 551 (Ill. App. C

1985) (alleging that pharmacy negligently filled prescriptions for
gquantities of Darvon and ot her drugs beyond those nornmally prescribed and
negligently failed to warn physician that prescriptions were for an excessive
quantity); Adkins v. Mng, 425 N.W2d 151 (Mch. C. App. 1988) (alleging
that pharmacy negligently supplied plaintiff with excessive amunts of
prescribed controlled substances for six years); Kanmpe v. Howard Stark



Prof essi onal Pharmacy, Inc., 841 S.W2d 223 (Mo. C. App. 1992) (alleging
that pharnmacy failed to nonitor or evaluate plaintiff's use of prescribed
drugs during the two and a half years it filled the prescriptions); MKee v.
Ameri can Home Prods. Corp., 782 P.2d 1045 (Wash. 1989) (alleging that
pharmaci sts who filled plaintiff's drug prescriptions for ten years had duty
to warn her of adverse side effects of |ong-termadm nistration of drug).

nl60 See Stebbins v. Concord Wigley Drugs, Inc., 416 N.W2d 381, 387-88
(Mch. Ct. App. 1987) (no duty to warn where the prescription is proper on
its face); Kanpe v. Howard Stark Professional Pharmacy, Inc., 841 S. W 2d
223, 226 (M. Ct. App. 1992) (the pharmacist has a duty to inquire if there
are irregularities on the face of the prescription); MKee v. Am Hone
Prods. Corp., 782 P.2d 1045, 1053 (Wash. 1989) (pharmacists should have a
duty to be alert for <clear errors and take corrective neasures).

nl61 Shrake's admitted in its answer that it owed a duty to Lasley to
conply with the applicable standard of care. 179 Ariz. at 586, 880 P.2d at
1132. The court then inposed a higher standard of care than that of a
reasonably prudent person because pharmacists are health care professionals.
I d.

nl62 Id. at 588, 880 P.2d at 1134.

nl63 143 Ariz. 50, 691 P.2d 1078 (1984), reconsideration denied (Jan. 8,
1985).

n164 146 Ariz. 352, 706 P.2d 364 (1985).

nl65 Lasley v. Shrake's Country Cl ub Pharmacy, 179 Ariz. 583, 586, 880
P.2d 1129, 1132 (Ct. App. 1994), review denied (Cct. 4, 1994).

nl66 143 Ariz. at 51, 691 P.2d at 1079.
ni167 1d.

nl68 1d.

nl69 Id.

nl70 Id. at 52, 691 P.2d at 1081

ni171 1d.

nl72 1d. at 51, 691 P.2d at 1079.

ni173 1d.

nl74 146 Ariz. 352, 706 P.2d 364 (1985).
nl75 Id. at 354, 706 P.2d at 366.

nl176 1d.

nl77 1d. at 355, 706 P.2d at 367.

ni178 1d.



nl79 Lasley v. Shrake's Country Cl ub Pharmacy, 179 Ariz. 583, 585, 880
P.2d 1129, 1131 (Ct. App. 1994), review denied (Cct. 4, 1994).

n180 1d.

nl81 Id., citing Al hanbra School District v. Maricopa County Superi or
Court, 165 Ariz. 38, 41, 796 P.2d 470, 473 (1990).

nl82 179 Ariz. at 586, 880 P.2d at 1132.
nl83 1d.

nl84 1d., citing Bell v. Maricopa Medical Cir., 157 Ariz. 192, 194, 755
P.2d 1180, 1182 (Ct. App. 1988).

nl85 179 Ariz. at 586, 880 P.2d at 1132.
n186 Id. at 588, 880 P.2d at 1134.

n187 See Adkins v. Mng, 425 N.W2d 151 (Mch. C. App. 1988); Kanpe v.
Howard Stark Professional Pharmacy, Inc., 841 S.W2d 223 (M. C. App. 1992).

n188 179 Ariz. 583, 880 P.2d 1129.

nl89 For exanple, a plaintiff claimng that a pharmaci st did not neet the
standard of care would have to establish what the standard is. The Standards
of Practice that |list the responsibilities of pharnmacists may persuade the
trier of fact that the defendant pharmacist did not in fact conformwi th the
usual standard for pharmacists.

n190 143 Ariz. 50, 691 P.2d 1078 (1984), reconsideration denied (Jan. 8,
1985).

n191 146 Ariz. 352, 706 P.2d 364 (1985).

nl92 This is exactly what sone courts did when they deternmi ned that the
pharmaci st had no duty to warn of side effects. See Ramirez v. Richardson-

Merrell, Inc., 628 F. Supp. 85 (E.D. Pa. 1986) (placing a duty to warn on
the pharmaci st would lead to nore harmthan good); Leesley v. Wst, 518
N. E.2d 758 (IIl. App. Ct. 1988) (factors in the determination of a |legal duty

i ncl ude the burden to the defendant of guarding against the injury, and the
consequences of inposing the burden).

n193 165 Ariz. Adv. Rep. 51 (Ariz. App. Div. 2 May 17, 1994).
n194 1d. at 52.
n195 Id. at 53.
nl96 Id. at 55.

nl97 This is one inmportant inplication of the Lasley opinion that is not
at all affected by the state and federal |aw regulating pharnacy.

n198 Lasl ey v. Shrake's Country Cl ub Pharmacy, 179 Ariz. 583, 588, 880
P.2d 1134 (Ct. App. 1994), review denied (Oct. 4, 1994).



n199 See di scussion supra part |I.A

n200 See Jones v. Irvin, 602 F. Supp 399 (S.D. Il1l. 1985); Walker v. Jack
Eckerd Corp., 434 S.E.2d 63 (Ga. C. App. 1993); Nichols v. Centra
Mer chandi se, 1Inc., 817 P.2d 1131 (Kan. Ct. App. 1991); Kinney v. Hutchinson
449 So.2d 696 (La. Ct. App. 1984); Mkripodis v. Merrell-Dow
Pharmaceuticals, Inc., 523 A.2d 374 (Pa. Super. Ct. 1987); MKee v. Anerican
Home Prods. Corp., 782 P.2d 1045 (Wash. 1989).

n201 KimJ. Sveska, Pharmacist Liability, AM J. HOSP. PHARMACY, July
1993, at 1432.

n202 1d.

n203 Granted, if a patient fills prescriptions at multiple pharnmacies, the
pharmaci st will not be in any better position than the physicians.

n204 A 1986 report of the Nuffield Foundation in England said that
pharmaci sts col | aborating with physicians in patient care can increase the
ef fecti veness of that care, and reduce costs. David. L Cowen, Changing
Rel ati onshi p Between Pharmaci sts and Physicians, AM J. HOSP. PHARMACY, Nov.
1992, at 2719.

n205 For pharmacists, a five-year baccal aureate program becane a nationa

requi renent in 1960, and many schools now offer or require a six-year degree
| eading to a doctor of pharmacy degree. Id. at 2718. In contrast, as recently
as 1974, one in six nmedical schools did not require any course in
pharmacol ogy (the study of drugs). Id. at 2717. In 1988 the Anmerican Coll ege
of Physicians acknow edged that the pharnmacol ogy training for physicians was
lacking. Id. at 2717-18. Today, it is still possible that doctors have no
formal classroom training in pharmacol ogy because accreditation nerely
requires that the curriculuminclude the content of the discipline
traditionally titled pharmacol ogy and therapeutics; the standards for
accreditation do not specify how that content should be taught. Liaison
Conmittee on Medical Education, Standards for Accreditation of Medica
Educati on Prograns Leading to the M D

Degree, in FUNCTI ONS AND STRUCTURE OF A MEDI CAL SCHOOL, at 13 (1993).

n206 The avail abl e pharmacy systens may contain any or all of the
fol |l owi ng:

Patient profile

-- Nane, address tel ephone nunber, date of birth (or age), and gender
-- Individual history information, including disease state or states, known
allergies and drug reactions, and conprehensive list of medications and
rel evant devices
-- Location for pharmacist comments relevant to the individual's drug
t her apy
-- Prescription and OTC nedi cation profiles
-- Medical device profile

Drug information: conplete on-1ine conpendia from approved sources such as:
-- Anmerican Hospital Fornulary Service

-- United States Pharmacopei a
-- American Medical Association Drug Eval uations



-- Peer-reviewed journals
Therapeutic duplication (taking nmore than one of the same type of drugs)

-- Screen for therapeutic duplication
-- Ability to override warning

Drug- di sease contraindication

-- Di sease database to check agai nst prescription and OTC nedications |isted
on the patient profile

-- Warns of inconsistent medications based on avail abl e di seases

-- Ability to override warning

Drug-drug interactions

-- Screens for drug-drug interactions

-- Drug interaction information from a reputabl e publisher
-- Interaction displays significance |eve

-- Interaction trigger level can be set by pharnacy manager
-- Ability to override warning

Drug-OTC i nteractions

-- OIC data fromthe patient profile should be conpared to the active
prescriptions and shoul d di splay appropriate nessages

-- Interaction information froma reputable publisher

-- Interaction displays significance |eve

-- Interaction trigger level can be set by pharnacy manager

-- Ability to override warning

I ncorrect drug dosage

-- Drug dosage nonitored and then conpared with theoretical usage
-- Dosage information froma reputabl e publisher
-- Theoretical dosage can be set by pharnmacy nanager

Dur ati on of treatnent

-- Use of a "days supplied"” field to nonitor for early refill and duration of
treat ment

Drug-All ergy interactions

-- Allergies entered in the patient profile should warn agai nst any
prescription or OTC probl em

-- Allergy information froma reputable publisher

-- Ability to override warning
Clinical abuse or m suse screening
-- Through the use of warnings regardi ng duration of treatnent, overdose,
early refills, etc., clinical abuse or m suse problens should be identified

as the prescription is processed

Underutilization screening



-- Automatic notification of patients with underutilization problens
-- The ability to print refill rem nder reports

Phar maci st i ntervention nonitoring

-- Date/time of intervention

-- How nuch tinme was spent on the consult or problem
-- Link to the prescription

-- Quantifiable rationale or problemreport

-- Include pharmaci st reconmendati ons

Renat o Catal do, Jr., Maxim zing Conputer Applications, in OBRA '90: A
PRACTI CAL GUI DE TO EFFECTI NG PHARMACEUTI CAL CARE, 41, 46 (Bruce R Canaday,
ed., 1994).

n207 Sveska, supra note 201, at 1432.

n208 See David. B. Brushwood & Larry M Sinonsneier, Drug |Information for
Patients: Duties of the Manufacturer, Pharnmacist, Physician and Hospital, 7
J. LEGAL MED. 279, at 307 (1986); Sveska, supra note 201, at 1432.

n209 See Brushwood & Sinmonsmeier, supra note 208, at 307.
n210 Id.
n211 1d.

n212 Lasley v. Shrake's Country Cl ub Pharmacy, 179 Ariz. 583, 586, 880
P.2d 1129, 1132 (Ct. App. 1994), review denied (Cct. 4, 1990) (citing Bel
v. Maricopa Medical Ctr., 157 Ariz. 192, 194, 755 P.2d 1180, 1182 (Ct. App.
1988)).

n213 See supra notes 138-51 and acconpanying text.

n214 See Standards, supra note 154 at 31. The Anerican Pharnaceutica
Associ ation's Code of Ethics also reflects the changes in the profession. The
Associ ation has deleted fromthe Code provisions that deny pharmacists the
right to discuss drug action with the patient, and in its place are
provi sions that encourage the pharmacist to use their know edge and provi de
information to patients. Cowen, supra note 204, at 2718.

n215 According to some pharmacy representatives, even a ten percent
conpliance rate with OBRA '90 patient counseling requirements my be
overstating the actual rate in some parts of the country. Ken Rankin, FTP
Survey Uncovers
Counsel i ng Non- Conpl i ance, DRUG STORE NEWS FOR THE PHARMACI ST, Apr. 11
1994, at 25.
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