
September 29, 2014 • An Advertising Supplement to the Los Angeles Business Journal

This special advertising supplement did not involve the reporting or editing staff of the Los Angeles Business Journal.

By KEN LYNCH

THE American Dream. It’s what this country
was founded on. Many of us dream of work-
ing hard, paying our “dues” and then realiz-

ing the rewards of owning our own homes and pos-
sibly our own businesses. Working for others can
teach us a strong work ethic, and what it takes to
succeed. There is no greater reward than working
hard for years and then taking all those benefits and
all that knowledge and applying it to our own busi-
ness. Set our own hours. Pave a path for success that
reaches beyond the 9-to-5 at someone else’s office.

That’s where entrepreneurship comes in. Many
people open small businesses every year, only to
find the struggle too great and before long, the
dream is over and the business closes. Conversely,
opening a franchise allows you to benefit from
training and systems that have already proven to be
successful. Typically, a franchisor helps you choose
the location for your business, provides training,
marketing assistance and ongoing support.

Franchising is a business model and there are
approximately 3500 such business models to
choose from but only a handful can claim to be at
the absolute top of their respective industries. The
International Franchise Association’s most recent
Economic Outlook Report (2012) states that all
franchise segments will experience yearly growth
with business services being the highest at 3.6%.

Franchising creates 1 out of 8 jobs. Franchise
systems have a $2.8 trillion economic impact and
provide a framework so “you are in business for
yourself not by yourself.” There are many franchise
options from which to choose, so here are some
guidelines to consider when deciding which fran-
chise is right for you.

Best fit for you

Take time for serious reflection and evaluation
of what you enjoy and what’s important to you.
Look for something that offers the hours you want
to work in a field that’s interesting to you.
Consider how much money you have to invest
and how much money you need the business to
generate after all expenses. Explore financing
options early so you know what you can afford.

Some franchise systems offer in-house financing or
will assist you with securing outside funding.

Choose a category

Consider the various types of franchise oppor-
tunities in a general sense. Do you want to work
out of your home? Have a retail location? Work
outdoors? Work with your family? Get it on the
next trend? Or be secure in a steadily growing
segment such as business services or fast food.

Target a few options

As you look at the industry types you have identi-
fied, consider which of those have locations available
in your area. Pick a few that are interesting to you
and contact those companies to request basic infor-
mation. You should be able to gain a lot of informa-
tion on their websites. If you are still interested after
seeing what they have to offer, start digging deeper.

Do the background work

Once you are a serious candidate, the fran-
chisor will give you more information known as a
Franchise Disclosure Document (FDD). Study it
carefully as it contains vital information for you

about the history of the company, any lawsuits
they have been involved in, and the contract they
will want you to sign. You can also call or visit
local franchisees to see if they are happy. They
should be able to tell you how the franchisor pro-
vides ongoing support.

Take a final close look before deciding

If you are happy with the FDD and the results
of your franchise conversations, visit the franchisor
headquarters to make sure the culture of the com-
pany is a good fit. They will often pay for your
expenses to have the opportunity to speak with
you directly. Make sure you meet the executives
and get a clear understanding of how the model
works. Are you a good fit with their culture and
vice versa? They will be like a family to you for 20
years or more. 

For more information about franchising go to
www.franchise.org. 

Ken Lynch is a Regional Vice President for the United
Franchise Group, parent company of Signarama and
EmbroidMe, the top two brands in their categories. Go to
www.unitedfranchisegroup.com for further information.
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Setting Yourself Up for Success: Some Legal Considerations
By ALISON CONLON

T HERE are many legal avenues to
bring products and services to mar-
ket in the United States and

abroad. Three primary avenues are
through franchisees, distributors, and sales
representatives. Understanding the legal
differences between the three will maxi-
mize your opportunity to best set up your
relationship and obligations. Listed below
are important questions to consider.

1 – What is our legal relationship?

First, consider whether you are trying
to bring your product or service to mar-
ket through a franchisee, distributor or
sales representative. Although state laws
vary in their precise definitions, these
relationships can generally be described
as follows:

A franchisee is a selling entity that uses
the franchisor’s trademarks; has a com-
munity of economic interest with the
franchisor; and pays a franchise free to
the franchisor. In other words, the fran-
chisee pays the franchisor a fee for the
benefit of using its system and brand,
and the franchisee profits from selling
products under the system and brand. 

A distributor is a selling entity that pur-
chases products from the supplier; takes
possession and title of products; then
resells them. The distributor makes a
profit from reselling products at a higher
price than he paid to purchase them
from the supplier.

A sales representative touts the suppli-
er’s products to customers and places
orders which the supplier fills. The sup-

plier pays a percentage of the sales pro-
ceeds to the representative. 

2 – Why does the legal relationship matter?

Defining your legal relationship is
important for many of reasons. From a
business perspective, the definition will
help identify and manage each party’s
expectations. From a legal perspective,
many states have enacted protective laws
related to franchises, distributorships and
sales representatives. Depending on
where you do business, certain state law
provisions may govern your relationship
irrespective of your contract. Awareness
of these state laws and how they apply to
your relationship at the onset will mini-
mize the potential for disputes later in
the relationship.

Franchises: Many states have protective
laws for franchise relationships. The laws
generally require the disclosure and regis-
tration of franchises with the state.
Typically, the laws require the franchisor
to have good cause to terminate a fran-
chisee. Different states identify different
grounds for good cause. Knowing the
grounds for cause and incorporating
them into your agreement may provide
significant protections if you later wish to
end the relationship.

Distributorships: Depending on the type
of industry and products at issue, many
states have enacted statutes protecting dis-
tributors. Such regulations are common in
the alcoholic beverage, motor vehicle,
and agriculture industries, among others.
Certain statutes require good cause for a
supplier to terminate a distributor and
usually require the supplier to repurchase

the distributor’s inventory.
Sales representatives: Most states have

statutes protecting sales representatives.
These statutes usually require suppliers to
have written contracts specifically defin-
ing the formula for and timing of com-
mission payments. With limited excep-
tions, these statutes generally do not
require good cause for termination. Some
states have strict requirements for docu-
menting commission, which may not be
a problem in principle, but heightens the
risk of liability for innocent glitches in
administrative procedures.

3 – What should the contract say?

The next step is to create a written
agreement that addresses your business
issues and anticipates the impact of appli-
cable laws. Many such laws may trump
your private contract provisions. 

Key provisions include the date; dura-

tion; duties; insurance; indemnity; use of
intellectual property and confidential
information; termination requirements
and procedures; territory; price and pay-
ment; and dispute resolution.

If you are establishing a sales network
in different states with different laws, you
can still use a form agreement so long as
it acknowledges these variations. An
example is: “This is a general form of
Agreement used in several states in the
United States and any provision in it
which in any manner contravenes the
laws of any state shall be deemed not to
be a part of this Agreement.”

4 – Do I need a lawyer? 

There are many different ways to
structure your relationship with the peo-
ple who will help you bring your product
or service to market. Up front, it is best
practice to engage a lawyer to guide you
in defining the relationship and prepar-
ing a written agreement that anticipates
state law protections. A modest invest-
ment in this professional advice at the
front end of this relationship will provide
maximum protections down the road.

Alison Conlon is a partner in the Chicago
office of Barnes & Thornburg LLP and co-
chair of its Commercial Litigation Practice
Group. She specializes in helping clients
manage their sales and distribution chan-
nels and systems. Barnes & Thornburg attor-
neys represent established and early-stage
franchisors, master franchisees and area
developers. We have experience crafting
strategies to encourage and protect your fran-
chising interests.
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Top Five Legal Tips For Franchisors In 2014

By SUSAN A. GRUENEBERG,
ELIZABETH M. WELDON, JOSHUA
SCHNEIDERMAN and LULU Y. CHIU

T HIS has been an active year for
franchising. The reach of franchis-
ing as a method of product and

service distribution continues to grow.
Entrepreneurs considering expansion
through franchising and seasoned fran-
chisors alike may benefit from exploring
issues that have surfaced in franchise
cases this year and raise questions such as:
● Do you provide for unnecessary con-

trols over the way your franchisees
conduct their businesses? An affirma-
tive answer can lead to frightening
consequences including vicarious lia-
bility for franchisees’ acts. According to
recent announcements by the National
Labor Relations Board, it may also lead
to becoming the joint employer of
your franchisees’ personnel.

● Is your non-competition clause enforce-
able? State laws vary greatly on this
issue, especially after the franchise rela-
tionship is over. The last thing you want
is a former franchisee competing with
existing franchisees in the same territory
if the situation is possible to prevent.

● Does your Franchise Disclosure
Document contain a closing question-
naire for franchisees to complete so
you can prove that the sale complied
with franchise laws? You may think
that the best answer to this question is
“yes.” Not so fast. It may be more
effective to document compliance with
franchise laws if the parties acknowl-
edge in the Franchise Agreement itself
that correct procedures were followed.

● Is your franchise sales team up to date
on compliance with franchise sales
laws? You may think the fact that New
York and Rhode Island still require dis-

closure at the first personal meeting
with a prospective franchisee is a mere
technicality. But failure to comply
with all of these “technicalities” of
franchise laws can expose a franchisor
to the threat of damages and rescis-
sion, or even personal liability on part
of its control persons. 

● Have you decided that licensing is the
best way to avoid the regulation and
expense of franchising? Beware. Even if
you call your program a “license” or a
“certification program,” it is a franchise if
it contains the three elements of the defi-
nition of a franchise (two elements in
New York!) The three elements to look
for are (1) payment of a fee; (2) associa-
tion with a name or symbol of the fran-
chisor; and (3) significant control or assis-
tance with the operation of the business.

Snell & Wilmer’s team of franchise
lawyers can assist in analyzing these and
other issues that arise in administering a
franchise program. The firm helps clients
structure and document franchise and
related agreements, as well as comply
with disclosure requirements in the
United States and internationally. The
firm’s intellectual property group assists

franchisors with protection of trade-
marks, trade secrets and patents. 

We have immigration attorneys who
can assist with visa issues that may arise
with franchisees or with franchisor person-
nel travelling abroad. Our dispute resolu-
tion group is experienced in representing
franchisors in mediation, arbitration and
litigation of matters involving franchise
laws as well as intellectual property issues,
general commercial disputes, bankruptcy
and receivership concerns and antitrust
matters. Our appellate group has been
involved in significant cases, and most
recently acted as lead counsel for Domino’s
in Patterson v. Domino’s, which was decid-
ed by the California Supreme Court.

Snell & Wilmer’s team of franchise lawyers
includes:
Susan A. Grueneberg, Partner, Los Angeles,
(213) 929-2543, sgrueneberg@swlaw.com; 
Elizabeth M. Weldon, Partner, Orange
County, (714) 427-7461, 
eweldon@swlaw.com; 
Joshua Schneiderman, Partner, Los Angeles,
(213) 929-2545, 
jschneiderman@swlaw.com; and 
Lulu Y. Chiu, Associate, Los Angeles, (213)
929-2548, lchiu@swlaw.com.
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