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Shoes

The Continuing

Force Behind the
False Claims Act &

Qui Tem Complaints

To combat fraud by contractors
selling faulty war supplies to the
Union Army, in 1863 President
Abraham Lincoln signed into law
the False Claims Act (the “FCA”).
Designed to root out fraud on the
tederal government,' this act
uniquely allows certain private
parties—“relators”—to  bring
“qui tam” lawsuits in which they
can sue businesses on behalf of the
government and potentially reap
substantial rewards for their
efforts. Now 150 years old,
“Lincoln’s Law” has seen multiple
changes since its inception. In
particular, changes in the mid-
1980s and as recently as 2010
have boosted the FCA to extraor-
dinary relevance.
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Today, the landscape is particularly ripe
for FCA lawsuits, especially in states
like Arizona. From a legal perspective,
the statutory incentives for FCA claims are
at an all-time high. Companies found
responsible for FCA violations may be
subject to treble damages and significant
statutory penalties. And gui tam plaintiffs,
a growing type of whistleblower, who pur-
sue such claims may recover as much as 30
percent of those amounts. From a factual
perspective, the target field is rich. Arizona
companies are doing billions of dollars of
business with the federal government in a
wide spectrum of industries ranging from
financial to health care to construction to
aerospace to national defense to education,
and beyond. And one need only follow the
daily news to see the growing ranks of
whistleblowers, who now can access data,
publicize claims and achieve levels of noto-
riety for their efforts unlike any other point
in history.

Together, these laws and facts create a
minefield of risks and potential liabilities
for businesses when FCA allegations arise.
Indeed, according to the Department of
Justice (“the DOJ”), 2012 saw nearly
$5 billion recovered by the federal govern-
ment through FCA claims, over $3.3 bil-
lion of which was under the gqui tam
enforcement provision of the act.> Given
that whistleblowers can obtain significant
portions of those staggering amounts, it
should come as no surprise then that the
DOJ also reported that 2012 saw more
than 650 whistleblower-filed actions, also
an all-time high.’?
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As noted, a gui tam action is initiated by a
private person, legally known as a “rela-
tor,” acting as a whistleblower on behalf of
the government.* To initiate a qu tam suit,
a complaint alleging FCA violations—
which typically involves allegations of
fraudulent claims made by a business to the
government for goods and services—is
filed under seal, without notice to a defen-
dant. Copies of the complaint are then
provided to the DOJ with a written disclo-
sure of the evidence that the whistleblower
claims to have in support of his or her alle-
gations.” It is important to note that not
just any claim qualifies a whistleblower for
relator status. The relator must have inde-
pendent knowledge of the false claims or
knowledge that “materially adds to ... pub-
lically disclosed allegations or transac-
tions.”® Claims asserted on the basis of cer-
tain statutorily defined public disclosures

do not suffice, unless the relator is an orig-
inal source of that information.

Once the lawsuit is filed and delivered
to the government, the government has 60
days to investigate the action and decide
how to proceed. At the end of that period,
which can be extended with court permis-
sion, the government has four options:

¢ Option One: The government can
elect to intervene in the case. Ifit
does, it will assume primary control of
litigating the claim or claims. This step,
however, does not take the whistle-
blower out of the picture entirely. He
or she can still participate in the case,
object to any settlement and potential-
ly recover between 15 percent and 25
percent of any damages collected, as
well as attorneys’ fees and costs, just
for blowing the whistle and filing suit.

¢ Option Two: The government can
dismiss the case. The FCA, however,
does not make this option particularly
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enticing for the gov-

ernment. To achieve a
dismissal, the government—despite not
having brought the claim or having
participated as a defendant—must
show cause as to why the case should
be dismissed. In response, the relator is
entitled to object to the government’s
decision and to have a hearing to voice
his or her objections.

¢ Option Three: The government can
avoid litigation by settling the case.
Again, however, this option also is
subject to the whistleblower’s ability
to object to the settlement and to
demand a court hearing to have
objections heard. Moreover, a court
must find that the settlement is fair
and, even if it does, the relator is still
potentially able to recover a portion
of the settlement.

* Option Four: The government can
investigate a claim and simply choose
to decline to intervene. In this sce-
nario—which often is the most reason-
able option from the government’s
perspective—the whistleblower is free
to continue the lawsuit and, if success-
ful, he or she can recover between 25
percent and 30 percent of any damages
as well as fees and costs, allowing the
government to collect the rest without
having pursued the claim.

Explaining the rationale for this unique
prosecuting  authority, the Senate
Committee on the Judiciary stated, “In the
tace of sophisticated and widespread fraud

. only a coordinated effort of both the
Government and the citizenry will decrease
this wave of defrauding public funds.”” On
this basis, the FCA’s force is strong, allow-
ing individuals to stand in the shoes of the
government in raising potentially devastat-
ing claims.

Currently, FCA litigation has much
momentum, particularly with respect to
qui tam lawsuits. As explained by the
government, and echoed by the attorneys
who represent whistleblowers, “Vigorous
enforcement of the [FCA] allows us to
protect not only taxpayer dollars, but also
the integrity of important government
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programs on which so many
Americans rely.”® While there is jus-
tification for that position because
fraud against the government is an
economic and legal reality, in the
wrong hands, the gui tam tools are
subject to misuse. The potential of
substantial whistleblower rewards
has created momentum for a num-
ber of unsuccessful gui tam claims,
which can result in no financial gain
by the whistleblower but great
financial loss for the target business.

Given the high stakes of an FCA
claim, businesses and the attorneys
who represent them must be
attuned to the substantial costs that
may accompany even fully unsuc-
cessful FCA suits. And although the
FCA does provide an opportunity
to recover fees and costs after suc-
cesstully defending a gui tam claim,
such a recovery requires a finding
that the claim was “clearly frivolous, clearly
vexatious, or brought primarily for purpos-
es of harassment.”” Under this exacting
standard, the Ninth Circuit Court of
Appeals has said, “The award of fees under
the FCA is reserved for rare and special cir-
cumstances.”" Thus, when faced with a gqu:
tam claim, the recognition that the stakes
are high and costs might not be recover-
able is a necessary reality.

Furthermore, companies must consider
the vast protection afforded qui tam
claimants under the law. The FCA protects
a whistleblower who “is discharged,
demoted, suspended, threatened, harassed,
or in any other manner discriminated
against in the terms and conditions of
employment” because of whistleblowing
activities authorized under the FCA."" An
employee alleging retaliation under the
FCA is required to show that he engaged
in protected activity under the FCA, the
employer knew that the employee engaged
in protected activity, and that the employer
retaliated against the employee because
of the protected activity.”? Whether the
employer actually committed fraud against
the government is irrelevant to an FCA
retaliation claim—the employee is only
required to show that he reasonably
believed that fraud was being committed."
Coupled with current trends in whistle-
blowing, this authority makes FCA claims

individua
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challenging for employers, including those
against whom allegations of fraud are never
proven.

Increasingly, claims are being pursued across
a broader range of industries. High on the
industry watch list are the following:

1. Health Care/Pharmaceuticals/
Medical Device Companies: 2012 saw
a record-breaking $3 billion in recoveries
relating to fraud allegedly committed
against federal health care programs.'

2. Defense/Procurement: In 2012, $427
million was recovered in false claims
for goods and services purchased by the
government.” There are more than 4,000
defense contractors in Arizona.' Those
contractors were awarded more than
$12.5 billion in government contracts
in 2012.7

3. Mortgage/Financial: There was $1.4
billion in housing and mortgage-related
cases in 2012 under the FCA.* Allegations
of mortgage loan servicing /foreclosure
abuses are rampant against banks in con-
nection with federally insured mortgages.
But more broadly, claims are arising out-
side traditional areas, raising the stakes
for companies that typically would not be
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considered government
contractors.

Regardless of the industry settings, the
most common scenarios leading to claims
appear to be situations in which internal cor-
porate reports preceded external qui tam
claims. The National Whistleblowers Center,
in a study of gui tam cases between 2007 and
2010, found that nearly 90 percent of
employees “who would eventually file a gz
tam case initially reported their concerns
internally, either to supervisors or compliance
departments.”” In contrast, only 10 percent
reported their concerns first to the govern-
ment.” As the overwhelming majority of
employees did utilize their company’s inter-
nal reporting process to address issues, pre-
sumably the employees only took further
steps after being dissatisfied with the internal
response. While such data does not reflect
upon the validity of the claims, it does sug-
gest that, by and large, companies do receive
notice of potential claims before they are pur-
sued as gui tam complaints.

The data suggesting that employees over-
whelmingly report internally first, before
becoming external whistleblowers, suggests
that best practices for internal compliance
programs really do matter. Although gui tam
claims may be asserted in any culture, com-
panies in highly regulated sectors with inter-
nal volatility and high employee turnover are
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at the greatest risk. Risk can never be com-
pletely eliminated, but it may be reduced
with a strong compliance structure aimed at
encouraging internal reporting and leaving
no reasonable basis for employees to pursue
action externally. Best practices in this area
include:

¢ Employee training to understand regula-
tions and job responsibilities

¢ A consistent focus on compliance includ-

ing helplines—a safe, protected way for

employees with questions and /or
concerns to “ask before acting”

Ongoing communication from senior

leaders reinforcing a commitment to

compliance as the “tone from the top”

* Employee awareness of negative conse-
quences of non-compliance with rules
and regulations

¢ Attention to audit results that show a
need for improvement in risk-related
arcas

e Awareness of industry-specific risks and

trends to ensure learning from similarly

situated entities

Careful attention to—and training

focused on—changes in laws affecting

internal obligations

e Alternative options for employees who
would feel uncomfortable with face-
to-face reporting to superiors about
concerns

e Well-defined procedures for reporting
internal findings to the appropriate body
if problems arise

e Empowering all employees, through

endnotes

training and communication, to know
they will not face discrimination if they
“report up” regarding an internal
concern

As discussed previously, the FCA provides a
clear path for reporting of false claims and
rewards for “relators” who step out of their
company roles to blow whistles. But the
flipside of that coin is that there are eco-
nomic incentives for prompt corporate self-
reporting and handling of potential FCA
claims. Given the data showing that nearly
90 percent of employees start by internally
reporting to their employers before report-
ing to the government, the likelihood
remains strong that companies have the
chance to take charge, correct problems
carly and prevent potentially devastating
claims from proceeding. Or, in the circum-
stances where external reporting is
inevitable, companies often have the oppor-
tunity to be the first to do so—thereby
drawing the sting from any gz tam claim to
potentially follow.

In the end, broad use of gui tam claims
across industry sectors may be far afield
from the concerns about faulty Union war
supplies that led to the creation of the FCA.
That said, the fundamentals underlying the
FCA’s inception remain intact. False claims
for recovery against the government are
harshly treated, and those who bring them
forward may be richly rewarded. And,
unquestionably, the stakes are high in this
multi-billion dollar area, making “Lincoln’s
Law,” at 150, alive and thriving,.
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