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M.C. Sungaila and Greg Marshall

Litigation

 In one of the most closely watched 
cases of the term, the U.S. Supreme 
Court rejected a nationwide Title VII 
class action filed on behalf of more 

than 1.5 million current and former fe-
male Wal-Mart employees. Wal-Mart Stores 
v. Dukes, 11 C.D.O.S. 7485. In a 5-4 ruling, 
the court held that plaintiffs failed to pro-
vide proof of a common company-wide 
policy of discrimination necessary to cer-
tify a class under Rule 23(a)(2). Justice An-
tonin Scalia, writing for the majority, con-
cluded that the necessary “glue holding 
the alleged reasons” for all of the individ-
ual employment decisions at issue togeth-
er was missing. A separate unanimous rul-
ing by the court held that the plaintiffs’ 
claims for back pay were also improperly 
certified. 

While decided in the context of a Ti-
tle VII claim, the Wal-Mart holding ap-

plies with equal force to other types of 
class actions. It also provides important 
guidelines for companies defending 
against class actions, bases for decerti-
fying federal class actions that might run 
afoul of the standards set by the case, 
and signals the move of the class action 
battlefront to state courts.

CaSe Overview
Betty Dukes started her career at Wal-

mart as a cashier and was later promot-
ed to a customer service manager. When 
she was subsequently demoted, Dukes 
contended the demotion was the result 
of gender discrimination. She filed suit 
on behalf of a purported class of female 
employees against Walmart in the U.S. 
District Court in San Francisco in June 
2001, claiming a pattern and practice 
of discrimination in pay and promo-
tion of female workers. The proposed 
class, which encompassed a projected 
1.6 million current and former Walmart 
employees, sought, among other things, 
declaratory relief, injunctive relief and 
monetary relief in the form of back pay.

The district court certified the class 
and a three-judge panel of the Ninth 
Circuit U.S. Court of Appeals affirmed. 
In turn, a divided Ninth Circuit, sitting 
en banc, affirmed the district court’s cer-
tification of this nationwide class of fe-
male workers. As Chief Judge Alex Koz-
inski pointed out, dissenting from the 
en banc determination, the class posed 
a number of concerns about class rep-
resentation and commonality of issues. 
The class included members who “held 
a multitude of jobs, at different levels of 
Walmart’s hierarchy, for variable lengths 
of time, in 3,400 stores, sprinkled across 
50 states, with a kaleidoscope of super-
visors (male and female), subject to a va-
riety of regional policies that all differed 
depending on each class member’s job, 

location and period of employment.” 
The U.S. Supreme Court agreed with 

Kozinski’s assessment, in the process 
clarifying the commonality standards 
under FRCP 23(a) and the standards 
for certifying classes under FRCP 23(b)
(2), the injunctive and declaratory relief 
provision. 

required COMMOnaLity
In determining that the necessary 

commonality requirements for FRCP 
23(a) had not been met, the major-
ity also made clear that, in determining 
commonality, courts will necessarily 
have to engage in some analysis of the 
merits of the claims. 

Here, proof of commonality neces-
sarily overlapped with the plaintiffs’ 
contention that Walmart engaged in a 
pattern or practice of discrimination: 
“Without some glue holding the al-
leged reasons” for “literally millions of 
employment decisions together,” Scalia 
wrote, “it will be impossible to say that 
examination of all the class members’ 
claims for relief will produce a common 
answer” to the crucial question of why 
was I disfavored.

Certainly, Walmart is the nation’s 
largest employer, which made the class 
in this case particularly unwieldy. Even 
more detrimental to the class was the 
lack of evidence tying the allegedly dis-
criminatory hiring practices together 
at a companywide level, as required in 
a pattern and practice discrimination 
case like the one the plaintiffs had filed.  

Why did Walmart make the particular 
employment decisions with respect to 
each individual class member? There 
was no express corporate policy against 
the advancement of women. The plain-
tiffs argued on one hand that Walmart’s 
policy of permitting local managers to 
make pay and promotion decisions dis-
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The Supreme Court’s decision in ‘Wal-Mart’ could result in  

more cases being filed in state courts
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proportionately favored men, but then 
also argued that Walmart’s corporate 
culture was influencing how that discre-
tion was exercised.

However, as Scalia pointed out at oral 
argument, “if somebody tells you how to 
exercise discretion, you don’t have dis-
cretion.” Nor can the mere fact that deci-
sions are left to local managers support 
a corporate policy of bias. As the major-
ity noted, such delegation is a reason-
able business practice that should raise 
no inference of discriminatory conduct 
absent a “specific employment practice” 
that is challenged as biased.

StatiStiCaL and aneCdOtaL data  
nOt enOuGh 

Because plaintiffs were proceeding 
under a “policy of discrimination” the-
ory, they were required to present “sig-
nificant proof” of the policy’s existence. 
Plaintiffs presented three methods of 
proving there was a pattern or practice 
of discrimination. 

First, plaintiffs presented experts to 
show that regionally, Walmart’s pay and 
promotion decisions disproportionately 
favored men and that Walmart promot-
ed fewer women as compared with its 
competitors. The experts said the only 
explanation was bias. But the regional 
pay disparities were at most attribut-
able to a small set of Walmart stores, and 
therefore could not establish the exis-
tence of a general policy that affected 
the entire company.

Second, plaintiffs offered anecdotal 
evidence in the form of 120 affidavits of 
class members who detailed their expe-
riences of discrimination. The affiants 
represented one for every 12,500 class 
members and worked in 235 of Wal-
mart’s 3,400 stores. Operations in 14 of 
the 50 states were not represented at all 
in the affidavits. The majority found that 
this evidence could not demonstrate 
that the entire company operated un-
der a general policy of discrimination. 
“A few anecdotes selected from literally 
millions of employment decisions prove 
nothing at all,” the majority concluded.

Third, the plaintiffs presented a so-
ciological expert who opined that Wal-
mart’s culture was vulnerable to bias 
using a “social framework analysis,” but 

the majority dispensed with this evi-
dence regardless of its reliability or ad-
missibility under Daubert. The sociolo-
gist could not determine with any speci-
ficity how often bias played into pay or 
promotion decisions. Specifically, he 
could not opine whether bias played a 
role in .5 percent or 95 percent of the pay 
or promotion decisions implicated in 
the lawsuit. Because the expert “admit-
tedly ha[d] no answer to that question,” 
the majority felt they could “safely disre-
gard what he ha[d] to say” because it was 
“worlds away from ‘significant proof’ 
that Walmart ‘operated under a general 
policy of discrimination.’” 

daMaGeS Certified  
OnLy under frCP 23(b)(3)

A unanimous court further held that 
claims for individualized damages — 
such as the back pay claims sought — 
could not be certified as part of a Rule 
23(b)(2) class. Rather, claims for indi-
vidualized monetary relief may only be 
certified as a Rule 23(b)(3) class, which 
includes due process safeguards not 
available in a (b)(2) class. These safe-
guards included notice, an opt-out pro-
cedure and the additional requirements 
of predominance and superiority.

The court also rejected the “Trial by 
Formula” method endorsed by the Ninth 
Circuit, citing due process concerns. 
The full court observed that under the 
Rules Enabling Act, the Federal Rules of 
Civil Procedure can neither expand, nor 
restrict, substantive rights. The court 
noted that Walmart must be allowed to 
present its defenses to individual class 
member claims and the proposed sta-
tistical sampling would deprive it of the 
right to due process. 

the ‘waL-Mart’ faLLOut
Senate Judiciary Committee Chair-

man Patrick Leahy plans to hold a hear-
ing scrutinizing the court’s decision in 
Wal-Mart, along with two other cases 
the court decided in favor of corporate 
defendants this term. The hearings will 
examine how the decisions “will impact 
Americans’ access to justice and affect 
corporate behavior.” In the past, the 
committee has held hearings on Ledbet-
ter v. Goodyear Tire (a gender discrimina-

tion case), Gross v. FBL Financial Services 
(an age discrimination case), and the 
campaign finance case Citizens United v. 
Federal Election Commission. Such hear-
ings have led to legislative activity relat-
ed to the cases being scrutinized. 

In the Wal-Mart case itself, plaintiffs’ 
counsel have suggested they might pur-
sue a series of store-based or regional 
class actions, as well as individual plain-
tiff actions. However, it is unlikely that, 
under the same pattern or practice 
theory, storewide or regional class ac-
tions will survive the Supreme Court’s 
decision because the necessary “glue” 
between a company-directed practice 
or policy of discrimination and the indi-
vidual discretionary decisions by store 
managers would be missing. 

Meanwhile, clients and counsel facing 
federal class action allegations — from 
discrimination to securities and prod-
uct liability claims — should examine 
the contours of the Wal-Mart decision 
to determine whether there may be 
grounds for decertifying pending class 
actions or opposing class certification 
motions. Counsel should also consider 
raising Daubert challenges at the certifi-
cation stage. While the court did not ex-
pressly decide whether such challenges 
were proper at the certification stage 
of a case, a majority of the court did ex-
press “doubt” that certification-stage 
Daubert challenges should be categori-
cally excluded. This is consistent with 
their determination that some analysis 
of the merits of a case are necessarily in-
tertwined with the certification determi-
nation.

There is also a possibility that class ac-
tions may now become more rampant 
in the state courts, which have varying 
standards for certification that are not 
governed by Wal-Mart. On June 27, the 
court was presented with the opportu-
nity to clarify the permissible scope of 
state class actions as well. The certiorari 
petition in Philip Morris v. Jackson asked 
the next question after Wal-Mart — what 
are the corresponding due process limi-
tations on state court class actions? The 
court declined review in Jackson, which 
means that the contours of state class 
actions will need to be worked out state 
by state. 


