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‘IN THE UTAH SUPREME COURT |

SOLOMON LEE FORD,
Petitioner/Appellee,
Case No. 20060720

v.
STATE OF UTAH,

Respondent/ Appellant.

APPELLANT’S REPLY BRIEF

CASE STATEMENT
Ford was serving a one—to—ﬁfteen—year ptison sentence for possession of a firearm by a
restricted person. In his case statement,- .Ford asserts that the “underlying basis for [his]
conviction is thm enough - possessionrof a dangerous weapon, where no functional Wéapon was
ever found, let alone produced as evidence . N Appellee’s Brief at 6. Fora provides norécord

citation for this assertion. Therefore, the Coutt should distegard it. Utah R. App. P’.-24(a)(7).1

'If the Court does not disregard the statement, then the State asks that it take judicial
notice of the record from the undetlying ctiminal case. (The State will tefer to the criminal
tecord as “CR,” and the post-conviction tecord as “PCR.”) The State’s uncontradicted
evidence at trial established that Ford, a convicted bank robber, walked into his girlfriend’s
apartment cleaning what looked like a shotgun battel. Ford then pointed a small-caliber,
chrome handgun at his girlfriend’s male friend, cocked it, and told him to leave. (Ford’s
gitlftiend testified that Ford asked het friend to leave and that, when Ford did, he had
something silver in his hand.) Both witnesses also saw Fotd carrying shotgun shells at this
time. Although police never found the handgun or the shotgun barrel, there was no
evidence to contradict the eye-witness testimony that Ford had both. Upon searching the -



Ford also asserts that he was .acq]:litted on the assault charge anci refers only to R52.
Appeﬂeé’s Brief at 10. PCR52 includes only the Sfate’; recit;tion that hefvas Copvicted on tﬁé
| weapons chatge, not that Ford wasacqmtted on the assault charge.? o

| - * -STANDARD OF REVIEW
- Ford asserts that the staridard of rcview for appointing cor:msei under Utah Const. Art. .
I; §12,is “asuse of dh#eﬁom” Aﬁpéllce’s Eﬁef at 3. However, the issue is whether the post- |
" conviction 'c.:c')‘urt propetly iné:preﬁed section 12 s glvmg Ford the right to gouﬁsel for this post-.
conviction appeal. This Coutt reviews a lower couﬁ:_’s constitutional interpretations for
correctness. Ses, e.g, Duke 0. Gmbam, 2007 UT 3197, 153 P.3& 540.
L THAT FORD HAS SERVED MOST | OF HIS SENTENCE HAS NO
RELEVANCE TO WHETHER THE POST-CONVICTION COURT
CORRECTLY SET ASIDE HIS CONVICTION : '

Ford was setving a one-to-fifteen-year sentence on his conviction for possession of a

‘apartment where Ford had stayed for two days prior to threatening a man with small-calibet,
semi-autoniatic handgut, they found 4 holstet that would fit 4 sniall-caliber; setfii-autormatic
handgun. They also found a red gym bag in the apartment that contained a shotgun stock
and shotgun shells. A polive officer testified that the only piecs of ihe shiotgun stissing from
 the pieces found in the gym bag was the batrel. The renter’s son testified that Ford lef
things at their apartment and brought gym bags with him. Although he could not identify.
the red gym bag as one of Ford’s, he testified that it was not his, his younger brother’s, ot, to -
his knowledge, his mother’s. Ford’s girlfriend testified that Ford had carried 2 red gym bag
sirnilar to the one police found from the trunk of his car to the apartment where police
found the red gym bag with the shotgun parts and shells. (CR580-82 587-88, 591-92, 595-.
97, 613-14, 629-93.) '

*Again, if the Court does not distegard the statement, it should take judicial notice of
the criminal record, which establishes that the State moved to dismiss the aggravated assault
charge, and the trial court granted the motion (CR773-74).
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fitearm by a restricted petson. Ford recites that he had served thirteen years of that sentence
g when, in his fourth Post-c§nviction action, he convinced a coutt to sef ésidc his convicﬁon and
let him out .of pﬁson. See, e.g., 'Appcﬂce’-é Bref at 1, 14.

- To the extent Ford invites this Court to affirm based on Sqme notion that he has served
enough of his sentence; the EW forecloses that c:’Onside‘raﬁon. The Board of Pardons and
Paroles, not the ]udma.ty has sole authonty to determine how much time Ford should setve on
his uncha]lenged sentence. Ses, ¢, 2., Foote v. Utah Bd. of Pardom 808 P.2d 734, 735 (Utah 1991). -
The Board concluded that Ford should serve all fifteen years. Apparently, he did- not do what

the Board would have considered -sufﬁcient to grant him early release. ‘This Court has no
authority to circumvent that determination by afﬁ;ining an o;de; setting aside the conviction on
which it was based. It may affirm only if the decision to set aside the conviction was legally
correct. For the reasons argued, it was nét :

II. FORDHASNOT CARRIED HIS BURDEN OF ESTABLISHIN G THAT HIS
CLAIM IS NOT PROCEDURALLY BARRED

By its own terms the Post—Conwctton Remedles Act apphes to all post—conwcuon
proceedings that, like Ford’s foutth post—conv1ct10n peutlon, were initiated after the PCRA’s
effective date. Utah Code § 78B-9-103 (2008) Further the PCRA pla.mly bats Ford’s claims
and no PCRA exceptions apply. § 78B-9- 106(1) (d): |

Fotd does not atgue the contrary. Rather, Ford argues that this action fa]ls “squa.tely |
within thé h1stoncal scope of the Couxt s constitutional [writ] authority” because it purports to
y cha]lenge the tnal coutt’s ]unsdlctlon to try F ord in the fifst place. From this, Fotd concludes

that the PCRA does not apply at all; therefote, the PCRA ptO'“(:edu.ta.l bat rules could not bar



metits review of Ford’s fourth post-conviction claims. Hé— also appeats to argue that no
common law procedutal bats apply, and, alternatively, that the Court should find “good cause”
to forgive the procedural bars and reach his claim’s mierits. Appellee’s Brief at 14-22. The law
supports none of Ford’s argurnéntS.’ :

Gardner.v. Galetka, 2004 UT 42 1Y 17-18, 94 P.3d 26, refutes Ford’s argument that the
PCRA a.nd its prdceduxal bat rulés do not apply at all, as &eﬂ aé his apparent assumption that
the PCRA and conSﬁﬁJﬁonal post-conviction review are mutUaily exclusive.® In Gardyer, this
Court held that the PCRA and its procedural bar rules apply to all post-conviction éises- that,
like Ford’s fourth petition, were filed aftet the PCRA’s effective date. The Coutt further held
that it ﬁ-vould.defer to the PCRA’s procedural bat exceptions ‘that-incorpc‘)ratcd the pre-PCRA
common law extepﬁons. The Court continued only that the Court’s common law procedural

bar exceptions that had not been incorporated into the PCRA retained their “constitutional

*Ford cites three cases for the appatent proposition that the legislature may impose no
 testrictions on post-conviction teview: Julkian v. State, 966 P.2d 249 (Utah 1998), Frausto »

- State, 966 P.2d 849 (Utah 1998), and Stase ». Barrett, 2005 UT 88, 127 P.3d 682. Appellee’s
Brief at 16, 22. However, Jukian and Barrett were not PCRA cases, Juban was décided under
pre-PCRA law. Julian, 966 P.2d at 250 (petition filed under former, pre-PCRA Utah R. Ciy.
P. 65B). See also Julian v. State, 52 P.3d 1168, 1170-71 (Utzh 2002) (holding that the PCRA
did not apply to Julian’s post-conviction action because he commenced it before the PCRA’s
effective date). Barrest involved the State’s rule 65B extraordinary relief petition, claiming -
that a district court judge had exceeded his authority. Sta# » Barrett, 2005 UT 88, 127 P.3d
682. That case, and present rule 65B have nothing to do with collateral review of a criminal
conviction. Id; Utah R. Civ. P. 65B (excluding from its coverage cases govemed by Utah R.
Civ. P. 65C and, by necessaty extension, the PCRA). Frausto did address a PCRA action.
Fotd asserts that this Court recognized in Frausto that ““no statute of limitations may be
constitutionally applied to bar 2 habeas petition.” Appellee’s Brief at 22 (quoting Fraus#s, 966-
. P.2d at 851.) He apparently relies on this language to suggest that the legislature may set no
limits on the availability of collateral relief from a conviction. However, Ford misstates this
as the Court’s opinion: only one justice joined that reasoning,

4



significance.” Id. at §§13-19.* Thus, under Gardn?n. Ford may avoid the PCRA’s procedural bar
only if he can establish that an uninc;)fporated common law exception excuses the applicable
procedutal bars. He has not done so. |

Forci appears to argue that no procedural bar applies to his fourth petition because he
Purp’orts to chzllenge the trial court’s subject matter jurisdiction. A‘ppcll‘eefs Briefat15-19. That
is not the law. In Harst . Cook, 777 P.2d 1029 (Utah 1989), t]:ﬁs Court recognized that a
challenge to a trial court’s juﬁsdicﬁén has always been_penniﬁcd in a_colléteral proceeding: Id.
at‘. 1034. However, the Coutt also recognized that éuccessive petitions are barred unless the
petitioner can establish.“‘unusual circumstances™ or ““good cause™ to justify reaching the merits
of claims raised in a successive petition. I4. at 1037 (citation 6mitted). The Courtincluded a list -
of examples-of “good cause” that Woﬂd éxcusé the default' and permit merits review m a
successive petition. I4d. Noticeably absent ftém that list is a challenge to a trial court’s subject
.matt;er jutisdiction even though the Court recognized that such challenges were a traditional

basis for habeas relief. 145

*The State acknowledges, as it must, that this Court has concluded that the judicial
branch has state constitutional authority for post-conviction review of a ctiminal conviction
under. Gardner, 2004 UT 42 Y] 17-18. The State does not agree that the Coutt decided
Gardner cotrectly and reserves its right to challenge Gurdrerin future cases: However,
because Ford has not met his burden to establish that even the common law procedural bar
exceptions require merits review of his fourth-petition claim, the State has chosen to argue

the case under the existing precedent.

*Ford cites Sullivan v. Turner, 448 P.2d 907 (Utah 1968) for the proposition that “lack
of jutisdiction precludes all procedural bars.” Appellee’s Brief at 18. Ford misstates Su/ivin.
At most, Sullivan stands for the proposition that a jutisdictional challenge may be raised in a
fifst post-convictioni petition. It does not support Ford’s sweeping assertion that a
jutisdictional challenge “preclides all procedutal bars™ no mattet how many priot petitions
the convicted person has filed. As explained in the text, Hurs# stands for the cotitraty

5



Ford also has not established that any common law exceptlon applies.® Both the PCRA
and the common law bat relief based on claims that the petitioner has litigated and lostin a prior
proceedmg, and natherrecogmzes any exceptlon. § 78B-9- 106(1)(d) Cartery. Galetka, 2001 UT
96 1 15; 44 P.3d 626. As detailed in Appellant’s Bnef Fotd litigated and lost in his thlrd petition
the same ]unsdlcttonal challenge that he litigated and won in his fourth petition. Appellant’s
Brief at 10-12. That is, he argued in both that his beyond—a—reasonable doubt conviction was

illegal because 2 commissioner bound him over for trial on that chatge.

Fotd argues that the fourth-petition jutisdictional claim differs ﬁ:orﬁ the third-petition |
]unsd1c1mnal claim. ' According to Ford, his thn:d—peuuon claim “stemmed from an
unconstitutional delegaUOn [of judicial authotity], not a violation” of his right to 2 pre].lmma.ry
heanng. Appellee’s Brief at 20.

- Howevert, as Ford recognizes, the substance of the action rathet than the label controls.
Appellee’s Brief at 17-18 n.8. Both claims depeﬁded on the same argument: that the trial cduﬂ
lacked jutisdiction to tty him because the leéshMe ,uncohstituﬁéna‘lly' delegated to
‘commissionets the authority to preside at preliminary hearings. Appellant’s Briefat 10-11. The
_claim that Ford contendsl was new m his fourth petition dépendéd on the same juﬁ;s'di,cu'onal

‘argument that Ford raised and lost in his third. Because he raised no substantively different

propositiofi.

“Both the PCRA and common law place the burden of establishing an exception on
Ford. §78B-9-105; Hurst, 777 P.2d at 1037



claim in his fourth-petition, it was procedurally barred, See VHz.mrf, 777 P.2d at 1037.7

Ford also asse;tts that the third post—convicﬁon céurt did nét dispose of his juﬁsdicﬁoﬁél '
cha]lenge because it purpottedly “expressly construed the éro se petition as no# raising a
jurisdictional -chaﬂegge;” Appellee’s Brief at 19 (emphasis in Appellee’s Brief). He relies on the
third pbst.—donvicﬁon court’s conclusion that Ford’s third petition did ﬁot “state” a challenge to
the tnal éo@’s subject matter jutisdiction to try him. Id.

* Again, Ford promotes form. over substance because the third post-conviction court
resolved against Ford the basis for his fou.rth—peﬁﬁpn challengé to the trial coutt’s jm:isdictign;
In his fourth petition, Ford alleged that the trial court lacked jurisdiction to try him because a
commissionet served ;‘1s the rhagistratc_ at hls preliminary hearing. The third post-conwiction
court concluded in an alternative merits ru]mg that allowing a commissioner to preside at F ord’s

preliminaty hearing was not an unconstitutional delegation of judicial authority.?

* "Ford takes issue with the State’s argument that he was not entitled to raise his
gumy

' jutisdictional argument in successive petitions until he found a post-conviction coutt that

agreed with him. According to Ford, that “is precisely what the writ of habeas cotpus

entitles him to.do;” relying on a footnote in Hurs# Appellee’s Brief at 21 n.10. However, the
footnote to which Ford cites refers to a “commentator['s]” “bit of relevant history .
‘concerning habeas corpus.” Hurst, 777 P.2d at 1035 n.4. Hurst does not adopt that historical
view that petitioners are entitled to repeated merits determinations of the same claim. As
established in the text, Hurst stands for the contrary propositior.

®Ford also misteads the third post-conviction coutt’s conclusion. In the third post-

conviction action, the State acknowledged that Ford’s unconstitutional-delegation claim
appeared to be a challenge to the trial court’s jurisdiction to try him (PCR64). The State
continued, however, that Ford had established no jurisdictional defect (PCR64-65). The
thitd post-conviction court concluded that the unconstitutional-delegation claim “d[id] not
state a challenge to the [trial court’s] jutisdiction to try [Ford]” (PCR54-55). In context, the
third post-conviction court concluded that Ford had not established a jurisdictional defect,
- not that he had not attempted to raise a jurisdictional challenge. '

Ford also suggests that the State has conceded that the third- and fourth-petition

7



Even if the litigated-and-lost prc;'cedu:al bar does riot apply, the could-have-beeti raised
bar does. Ford argues, however, that the default should be excused under Eyrs? because it
would be “fundamentally unfait” not to excuse his failure to raise the fourth-petition claim in
 his third ééﬁﬁom In support, he argues that this COuft-_déddéd- Jones v. Utal Bd. of Pardons and
Pa.rq‘le.r,v 2004 UT 53, 94 P.3d 283, between his third and fourth petitions. He alleges thaf Jones
she_ds new light on his unconstitﬁu'onal delcgaﬁcfm a’rgmﬁent. Therefote, acéordiﬁg to Ford, it
‘would be fundamentally unfair not to re-assess that claim in light of Jone. Appellee’s Eﬁef at
2122, |
| Howevet, newly decided authority will excuse the successive-petition bat only when it
applies retroactively and would entitle the petitioner to relief. ‘See, e.g, Faurss, 777 P.2d at 1036.
Cf. also Andrews v. Morris, 677 P.2d 81 (Utah 1983) (holding £hat petitioners were ﬁot entitled to
post-conviction relief based on 2 new rule of law decided after their convictions became final
* on direct appeal becauée the new rule did not apply rgtxoécﬁvely)f Ford has 'not-t atgued, let
- alone established that Jores applies réubacﬁvely*.. Furthér, even if Jones applied rcirdﬁcﬁvely,- it
would not affect the outcéme of Ford’s case. Joresholds only that the uﬁcoﬁsﬁt&tiop‘ai delegatiofi
of judicial authority -doctl:ine does not apply to vthé board of pardons bécause"it is not a court of

record. Jones, 2004 UT 53 § 17. It does not hold that the probable cause determination and

claims differed. Appellee’s Brief at 20. Rather, the State consistently argued that Ford raised
and lost in his third petition the claim that he raised in his fourth petition (PCR47-47, 106-
107). The State argued only in the alternative that, if the fourth post-conviction 6ourt _
construed the claim as different from that raised in the third petition, then the claim was stll
batred as one that could hiave been, but was not raised in the third petition (PCR107).

*The PCRA inferentially incorporates this exception. Gandner, 2004 UT 42 {14,
8



I)indovér by a court commissioner robbed the district court of jutisdiction to try. Ford.

In sum, Ford has nevet sustained his butden of ovIre-rconﬁ.ng the procedural bat under
cither the PCRA or the common law. The Coutt should reverse tﬁe Iour’th post-conviction
court without rea&bjhg the metits of his claim. Howeve, even i_fthe Court were to excuse
Ford’s default, his clzum fails on its merits as explain in points III and IV. |

UL THE JURYS UNCONTESTED BEYOND-A-REASONABLE-DOUBT
. GUILTY VERDICT ISNOT VOID BECAUSE A QUASI-JUDICIAL OFFICER
- MADE THE UNCONTESTED PROBABLE CAUSE DETERMINATION TO

BIND FORD OVER FOR TRIAL

Arude I, section 13 ptovides that “[o] ffense.s herétofore;e@:i.tcd to be prosecuted by
indictment, shall be prosecuted by information a&e.:r: examination ;md commitment by a
magistrate L At the.'tir-nle of Ford’s secﬁon 13 heéﬁng, “magistrate,” Iay statue, included court -
cornmissioners-. § 77-1-3 (1993). _ |

| Accordmg to Ford, howevcr the “magistrate” referred to in Arttclc 1 section 13 nIust
' mean an Artlcle VIII ]udge From thls Ford atgues that the unchallcnged beyond—a—reasonable—
doubt j ]u:cy verchct was null because a law-tramed comrmss1oner with criminal law experience
rather than _Armde: VIII judge made. the un‘cha'llenged deténninaﬁon that the e‘v‘idence was
sufficient to establish probable cause that Ford committed the crime for Whi;h a ]u.ty lla'ter
convicted him begond 2 reasonable doﬁbfz. Appellee’s Brief at 22-34.
| It the end, Ford cites no case, and thc State knows of none, where this Court or the
court of appeals has overturned an uncontcsted beyond—a—reasonable-doubt gullty verdict

because a court commissioner, a quasi-]udmal officer,” made the uncontested probable-cause

determination that resulted in binding the defendant over for trial. Ford cites only State 2, Ortega,



751P.2d 1138 (Utah 1988); State v. Pettiz, 93 P.2d 675 (Utah 1939); and Stase ». Nelson, 176 P. 860
U tah 191 8). Appellee’s | Briéf at 33, Héwe-ver; in all three 'casés, this Coutt vacated the
" convictions because the defegdanf had been bound ovet on a cnme different ftom.ltha.t’ on -
WhiCB the jury later co.i}victed him. Or#zga, 751 P.2d at1139-40; Perzit, 93 P.2d at 676-77; Nelson,
176 P. at 860-62. Ford was bound over and tried on the same ctime.!® Compare State v Marshall,
2005 UT App 269U at 1 (holding that the ]ury verdicf was valid bétguse “Marshall received a
p'reﬁmmxy'heéﬁng consisteht'ﬁfh the ch;rge bound évgf’), cert: denied, 124 P.3d 634 (2605)."
| The cases that Ford cites on section 13’s histqry and policy contradict rather thar_; sﬁpport
his arg&:gént that only an A;'ucleVHI ]udgemay serve asa éecﬁén 13 magistxate ;I‘hat is, they

establish that a section 13 examination and commitment by a court commissioner provided to

Ford cites all three for the proposition that “[wlhere a defendant does not waive his
right to have each charge against him first presented to a magistrate, and yet the State fails to
 do so, the trial court cannot obiain subject matter jurisdiction.” Appellee’s Brief at 33 (emphasis

added). However, none of those cases actually held that a section 13 hearing and
‘commitment is a jurisdictional pretequisite to trial. Further, the real defect in the preliminary
 hearings at issue was the lack of notice. That is, the evidence presented at the preliminary
heating vatied significantly from the evidence on which the jury later convicted the
defendants. Ford has never alleged that the evidence presented at his preliminaty hearing
vatied from that on which the juty later convicted him or that any unidéntified variance
prejudiced him. : :

"Ford states that “[t]he State concedes that ‘a preliminary heating and bindover are
“essential to a court’s jutisdiction over a felony . . . . Appellee’s Brief at 30. Ford’s
statement is correct. Howevet, the State never has conceded that 2 preliminary heating
before an Article VIII judge is a pte-requisite to a trial court’s jurisdiction, and the argument
here an in Appellant’s Brief at 15-30 establishes otherwise. Further, the State made its
concession in the court of appeals based on controlling coutt of appeals authority.
Appellant’s Brief at 22-23, citing Marshal, 2005 UT App 269U. Since the State made that
- concession, this Court has called Marshal into question. Se, e,g., Statz 1. Rbinehart, 2007 UT 61
T 19-20, 167 P.3d 1046. Rbinehart states that this Court is not bound by Marshal and states
the broad ptoposition that a subsequent jury verdict cutes defects in the preliminary hearing,
Id. '
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Ford all of the profectioas_ that section 13 afforded.

“The fundamental p@qsg setved by [a section 13 examination and éomnﬁtnent] is the
ferreting out of groundless and improvident prosecutions. The effectuation of this pnmary
putpose relieves the accused Etérﬁ the substantial degradation and expense incidé_nt to 2 modern
ctiminal trial when the chatges against him are unwarranted ot the évidence insufficient.” Orvgga,
751 P.2dat 1.140. See alvo, 6.8 State v._Brz'c,égj:, 714 15.2d 644, 646 (Utah 1986). Ford got this. The
coutt comrfxissioncr heard evidence supporting the charges against Ford, found that the
prosecution was ﬁot groundless, and bound Ford over for trial. Ford’s subsequent conviction
beyond—a—reasona_blé doubt substantiated that determination. The examination and commitment
before the ‘coﬁxt commissioner shielded Ford “from the substantial degradation and expense”
of a criminal trial on groundless charges. CF, e.g., Rbinehart, 2007 UT 61.1120 (2 juty verdict cures
preliminary hearing defects). Sez alro, e.g., State v. Winfield, 2006 UT 4 26, 128 P.3d 1171 (same).

The State agrees with Ford that, to effectuate section 13’s purpose, thé person who
examines the evidence and commits the defendant fof trial mﬁ;st- be “neutral and »detacheci;;’ _
Appel'le.(‘:’s Brief a? 29. That is, a section 13 examination and commitment protects against |
prosecutorial abuses tﬁat may résult fron';l prosecutors having u;lsupervised powet to institute
a prosecution, B-y néCcha.fy extension, the persori who makes that detetmination cannot bé

beholden to the prosecutot.?

"“That is the principle for which Cookidge . New Hampshire, 403 US. 443 (1971), on
which Ford relies (Appellee’s Btief at 29), stands. Cookidge involved a New Hampshire law
. that allowed the prosecuting official to setve as the magistrate who issued search warrants.
Id. at 447. Thus, the entity investigating the defendant was the same entity that issued a
search watrant to assist in that investigation. Not surprisingly, the Supteme Coutt held that
the New Hampshire statute violated Coolidge’s Fourth Amendment rights because the
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Again, Ford got this benefit. -The statutory “magistrate” who examiried the evidence and |
Vcomrni,ﬁecvi Ford for trial was not the ProSeCutor ot in any way beholden to the prosecutot.
Rathej;, she wasa “quési—judiciél officer[] of [aj court]] of record.” She was hited and supervised
by the judicial branch machinery. That is, she was apﬁoiﬁtéd by the ]ud1c1al Council with the
concutrence of a majority of the Article VIII judges whotn they serve. She had to comply with
the Judicial Council’s rules, and otientation and educational requirements. ‘Sh'e was subject to
Judicial Council performance evahuations and to Judicial counsel rules for investigations of
compla.ints. She had té “comply W1th the Code of ]udlcml Conduct to thé same CXtéﬂt as full-
time judges.” § 78-3-31 (West 2004). She had no ties to the prosecuﬁﬂg agency. Thus, Ford was
énﬁtled to and got an examination and commitment by a “neutral and detiched” statutory
magistrate.”

For the reasons argued here and in Appellant’s Brief, Fotd’s uncontested beyond-a-

probable cause determination was not made “by a neutral and detached magistrate;” instead, it
~'was made “by the officer engaged in the often commpetitive enterprise of ferteting out crime.”
1d at 449 (emphasis added). : :

"Ford insists that the court commissioner “was not a membet of the judicial branch.”
Appellee’s Brief at 29-30. He also asserts that the State “does not deny . .. that Mr. Ford’s
preliminary hearing was not conducted by 2 member of the judicial branch.” Appellee’s
Brief at 23. As to what the State “does not deny,” the State does not deny only that an

Article VIII judge did not take on the role of magistrate at Ford’s preliminary hearing. ‘The
State has not conceded that a court commissionet is “not 2 member of the judicial branch,”
Ford does not explain how a “quasi-judicial officer” who is hired and supervised exclusively
by the judicial branch, and who is subject to all of the rules that govern the judicial branch is
not “a member of the judicial branch.” In any event, as explained in the text, the fact that 2
court commissionet is hired and controlled by the judicial branch gave to Ford all section 13
guaranteed. It assured that he was not forced through a ctiminal trial on nothing more than
the prosecuting agency’s say so. Rathet, he went to trial only after a “neutral and detached”
“quasi-judicial officer” examined the evidence and found that it was sufficient to meet the
probable cause standard necessary to commit him for trial.
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| reasbnable—dgubt conviction is not void BCCaus:e a “neutral and detached” court commissionert,
who had to be law trained and hav»e‘-’ ctiminal law expeﬁence, examined the E_rvidence and
committed Ford for trial after making the requisite @d uncontested probable cause finding.
Also for the reasons argued here and ln Appe]lant’s Brief; that is true even if the legislature
technically violated Article VIII by allowing a “quasi-judicial ofﬁcef > who 1s wholly conttolled
by the judiﬁd branch fo make an uncontested pi:bable cause détemninaﬁon. _ |
IV. FORD HAS NOT ESTABLISHED THAT ALLOWING A COURT
COMMISSIONER TO PRESIDE AT A PRELIMINARY HEARING IS A
CORE JUDICIAL FUNCTION.. . o ;
Ford argues that allowi-ng‘ a court commissionet to setve as a section 13 magistrate is an ‘
| un;onsﬁtud;)nal delegation of # core judicial function. As explained in point Il of thisreply and
in Appellant’s Brief, even if Ford is correct, the delegation d_id,.not create a jurisdictional defect.
- In any event, Ford has not rebutted the State’s arguments that a Hea::ing before and
bindovet by a magistrate is not an exercise Qf a core judicial function.’* Rather, this Court’s élear |
authority establishes the contrary. This Court clearly held m Hump/ﬂgi tﬁgt a magistrate who
binds a defendant over for trial is not acting as a judge. . ﬁte v. Humphrey, 823 P.2d 464, 467
(Utah 1991). Because a committing magistrate is ﬁot servmg as a judge, a judge does not have
to setve as a magistrate when the magistrate binds a defendarit ovet to stand trial. *

Ford nevertheless argues that because magistrates can issue final; appealable orders, they

- Ford also atgues that allowing commissionets to preside a preliminary hearings
violates separation of powers. Appellee’s Brief at 40-41. The separation of powets analysis
is inextticably tied to the unconstitutional delegation atgument. Sa/t Lake Gity ». Obms, 881
P.2d 844, 852 (Utah 1994). Because Fotd has not established an unconstitutional delegation
of a core judicial function, he has not established a separation of powets violation.
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do exercise ﬁna], )ud1c121 authority. Appellee 's Brief at 27-28,39. Therefore, accordirig to Ford,
allowmg a commissioner to setve as a magistrate is an unconstitutional delegation of a core'
judicial function. |
Ford relies on Staze .vv. Jaeger, 886 P.2d 53 (Utah 1994), to supportthls atgument. Ford is
cotrect that, undet Jagger, the State may appeal a magistrate’s ordet dismissing an information.™
Howe-ver, the Jagger Court distinguished the Humphrey reasoning on which the State relies 1n this .
case. ]aegerrecogmzed that Humpbry differentiated between magistrates and ]udges in that “the
orders of ;udges are appealable whereas the orders of magistrates ate not, as they are
nonadjudicative.” I4. at 54 n.2. However the Court explmned that when a judge servmg asa
magistrate d.lsrmsses an information; “[]t is as though [the judge], who took off his judicial hat
and put on his magistrate’s hat to conduct the preliminary hearing, temoved that hat and put his
judicial hat back on just prior to enteting his judgment of disrnissel and discharge.” Id. 886 P.2d
;t 54 n.2. |
~ At best, Jagger may stand for the proposition that, when a magi’s‘tr‘ate dismisses an
information, she has exercised a core judicial function. (Of course, had the magistrate distnissed
the information agamst Ford, he would not have complained.) However, both Jagger and
Humpbrey recognize that, when, as here, a magistrate commits the defendant to the disttict court
for trial, it has not entered a final order. In that cifcumstance, the magistrate “haf[s] [done]
nothing more than move the case along by issuing a routine inteflocutory binrifover ordet, as

was the case it Humphrey and as happens following the va‘st'_m'aj‘oﬁty of prehrmnary hea.f:ings.”

"This result follows because the State cannot refile and has no othet way to challenge
the dismissal order. Id. at 54-55.
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Id. Because the commissioner did not enter a final adjudication when it bound Ford over for
tna], she did not exercise a core judicial f_mcﬁoﬁ. Compare Obm,_ 881 P.2d 844, 850-53 (giving
‘comn-:issioner_s the authority to enter final adjudications is an unconstitutional delegation of
) judicial authority). | |
The State also argued in its Appellant’s Brief that the magistrate’s bindover order did not

cqnsu'tute_ a core judicia,l-ﬁmcﬁon as defined by Ok because “a district jﬁdg_e may review a

commissioner’s probable cause dete.tmigati_dn subsequent to a bindover, and the district judge’s
review requires no defetence to the commissionet’s decision.” Appellant’s Briefat 17-18. Ford
. tesponds that this argument is faulty beceuse;. according to him, 2 bindo-ver ordet, like a search
wartant, ‘g immedja'cely enforceable, as no further judicial determination is necessary to

bindover the accused.” Appellee’s Bn'e-f at37.

-This argument flies in the face of Humphrey's pla.m language. Thete, this Court
tecognized that the bindover order mercly-“requires the defendant ‘to answer [the information]
in'the district court.” Humphrey, 823 P.2d at 465 (eiltaﬁonﬂ omitted, alteration in H@b@) “At
- that pomt, the district court has the inherent authority and the  obligation to determine whether

ngmal ]unsd1ctlon has been propetly invoked. In doing so, the district court need show no
deference to the magistrate’s legal conclus1on » Id. at 465-66 (emphasis added).

Further unlike the search watrasdt situdtion atissue in Stz . Thomas, 961 P.2d 299 (U tah

1998), the judicial review occuts before the nghts that the bifidover is des1gned to protect wﬂl

be violated. A search warrant will be executed before a district judge reviews it. “[O]nce armed

with an issued wattant, law enforcement proceeds to seatch and seize at will” Id. at 303.
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| Although the citizen may have a later remedy upon judicial review - suppfessio‘n‘ of thé ﬂléga‘.lly '
seized evidence — the rights that the wartant was desigfied to protect already will have been
violated. |

By contrast, a bindover order will not be “executed” — that is, the defendant will nothave
. suffered the “substantial degradation and expense” of a cnmmal trial — until after the district
coutt réﬁews the order. Humphrey, 823 P.2d at 465-66. Thus, the magistrate’s determination
 is subject to full, ﬁon—defer’enﬁal judicial review before the rights that section 13 protéci:s are at
risk of being.violated.' _ | |

Ford also argﬁes that a bindover is a core judicial function within the Obms definition
because reviewing. céurts will give some deference to the magistrate’s factuzi-detcnniﬁaﬁdns-. '
Appellee’s Brief at 38. However, Ohms acknowledged that court commissioners may conduct
“fact-finding hearings” without violating the constitutional proscription against delegating core
]udlc.lal functions. Obms, 881 P.2d at 852 n.17. Itis thg ultimate legal adjudication that Obms
forbids. As Humphrey demor-rm:afes, the:magistrate’s legal detémﬁaﬁoﬁ that p¥obab1e cause
exists to try the de-fenda_nt. is fully reviewable by the district court with no defetence to the

magistrate.’s

“The State also argued that, even if the legislature unconstitutionally delegated to
commissioners the authority to preside at preliminary hearings, the commissioner acted with
de facto authority with in the meaning of Obms and Thomas. Appellant’s Brief at 25-28. Ford
responds that he, like Ohms and Thomas, should get the benefit of his win. Appellee’s Brief
at 41-42. However, Ohms and Thomas established defects in their convictions. That is,
Ohms was tried before and convicted by 2 commissioner who lacked the constitutional
authority to enter final adjudications. Okms, 881 P.2d 844. Thomas was tried and convicted
on the strength of evidence that was seized putsuant to a search warrant that the
commissionet lacked constitutional authority to issue. Thomas, 961 P.2d 299. However, for
the reasons argued in points I and IV of this reply and in Appellant’s Brief at 15-29, any
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V. FORD HASNO CONSTITUTIONAL OR STATUTORY RIGHT TO STATE-

FUNDED COUNSEL TO DEFEND AGAINST TI-IE STATE’S POST-

CONVICTION APPEAL.

Ferd does not dispute that he had-no right to state-paid counsel to initiate the post-
conviction action in the district court. He does not dispute that he would have had no tight to
state-pa.ld counsel to appeal an adverse post—conwctmn judgment against him, He insists,
however, that a tight to counsel attached after he won in the post-conviciton court and the State
exermse-d its right to appeal that decision. Th1s is so, according to | F Qrd, because the
diseretiondry, civil post-conviction action that he initiated in the district coutt transformed into
a non-discretionary, criminal or criminal-equivalent action on a state’e post—convietion appeal.
Appellee’s Brief at 42-58. This rationale undetgirds all of Ford’s coﬂstitudon‘al and statutory -
atguments. |

Ford cites nothing to support his theory that an action may start as one thing and changes
te anothet based_ solely on the idemity. of the person who appeals an adverse- judgment. Tothe .

({44

contrary, “[a]n actions deemed to be pending from the time of its. commencement until its final -
| ._determination upon appeal . ... Bouofiks v. Jacobsen, 104 P. 117, 119 (Utah 1;909) (citation -
.omitted), overruled on other grounds by Statz v. Hamm; 734 P.2d 421 (Utah 1986). The same
discretionary, civil action that _Fo_rd‘ started against the St-ate is still pending and will remain
pending until thls appeal concludes.

Fotd insists that he has a Sixth and Fourteenth Amendment rightto state-funded counsel.

Ford’s atguments misstaté the law: Accotding to Ford, the Sixth Amendment apphes any tithe

unconstitutional delegation in this case does not affect Ford’s conviction.
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the State attempts to use the ]ud.lclal process to &eprive a citizen of his liberty on the ground that
citizen has c.ommit-ted.a ctime. He conﬁnﬁe;:s that the State’s app.cal fits this construct Because,
“if it succeeds, he will go back to prison. Appellec’s Brief at 44.

The law refutes Ford’s expansive rea&iﬁg of the Sixth Armiendment. Férd’s" Sixth -
Amendment rights, including his Sixth Amendment tight to counsel, ended when he was
convicted at trial. Séz, ¢.g, Martineg; v. Court of Appeal of Cal., 528 US 152, 161 (2000) (the Sixth

- Amendment does not apply to appeals in the criminal case). By its pla.in.language, the Sixth.
Amendment defines the ﬁghts secured fo an “accused” in “a criminal pfosecuti'on‘.” Ford is not
an “acctised.” The State has not chatged him with a crime and does not have to prove the
elements of any crime in this appeal. Further, as explained in Marsineg, which Ford has not
acknowledged, “[the Sixth Amendment identifies the basic rights that the accused shall enjoy

 in ‘all criminal prosecutions.” They ﬁe presented strictly as rights that are available i preparation

Jor wial and atthe trial iteff” Mattinez, 528 U.S at 159-60 (emphasis added). Ford is not secking
reprcs‘e-‘ﬁtﬁtidn for trial or to ptepare for trial. He is defending a civil post-conviction victory in

" a post-:coﬂviéti;yn appeal. | |

Ford’s- cases do ﬁot establish that he has a Sixth Amendment right to counsel at any level

of post-conviction review. Rather, they address the scope of the Fourteenth Amesidment right

""Ford also complains that, if the State had opted to forfeit its right to appeal and
proceed directly to re-try himi, he “unquestionably would have had the right to paid legal
representation.” Appellee’s Brief at 42. Ford is correct, but it does not follow that he has a
tight to counsel on the post-conviction appeal. Rathet, if the State loses this appeal, it still
may choose to re-try Ford. At that time, Ford again will be an “accused,” the State again will
‘have to prove the elements of a crime before imprisoning Ford, and, as an accused facing an
action by the State, Ford again will have all the rights guaranteed by the Sixth Amendment
“to prepare for trial and at the trial itself.”
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to state-ﬁJnded counsel and only in non—post—conwctlon review contexts: Ford cites Lﬂ:uter 2.
ngaﬂmeﬂf of Social S ervices, 452 U.S. 18 (1981); In r Gault, 387 U.S. 1 (1967), and. Blankenship v.
Jobnson, 118 F.-.%d 312 (5% Cir. 1997). App_e_lle-e’s Brief at 44-46. Lassiteraddressed the factots to
apply in determ.ining when due proeess tequites appoinﬁn_g counsel for an indig,ent patentina
parental terrnmat.von proceeding. Lassizer; 452 U.S. at 31-35. In r¢ Ganlt held that due process
entitles mdrgent juvemles to state-funded counsel in thelr initial comrmtment proceedrngs when -.
they face what would have been a felony sentence if they were an adult. Ir re Gauls, 387 US.at
29-30. Blankenship held ;hat. the Foﬁrteenth Amendment entitles ctiminal appellants to state- -
funded counsel to defend against discretionaty review granted to the Statein the crimigal appeal.-
| qurz,éenrbz‘fzb_, 118 F.3d at 317. However, none of these cases create a Sixth Amendment right to
counsel beyond the trial and, as Mar#ineg establishes, no such tight exists.
Ford’s Fourteenth Amendment. atgument fairs no bettet; By his own adm_ission_, he relies
on cases that addr'ess Fourteenth Amendment tights in contexts othet than collateral cha]lenges
toa ctiminal conwiction. Ford’s Brerf at. 47-48 However; Permgrlmma 2. Fm/gl 481 U.S. 551
(1987), Ross ». Moﬁt 417 U.S. 600 (1974), and Halbeﬂv Mzcbzgcm 545 US. 605 (2005) govern
the pomt at which a convicted person loses the Fourteenth Amendthent nght to state-ﬁ:lnded .
counsel for review of his conviction. App'ell:ant 's Supplemental Brief at 32*28; |
In his Sixth A_mondment arglmeng Ford errOneOusljt Suggesw» thatthe Fz'n@ ﬁne of c-ases' |
establishes as the htmus test fot determining when the right o co‘i'm'sé-l' att-ache-'s is Whether the
matter at hand is one that is non—drscretlonary as to the petitiones: Accordmg to Ford, the right

* to counsel attaches because hie must defend in this Court his post-cotiviction v1ctory in the lower
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coutt. Appellee’s Brief at 44-46. -

Fotd misstates that authotity. In Finky, 481 U.S. 551 (1987), the Supreme Court held
that there was n6 fight t6 state-funded counsel in state post-conviction review. Howevet, it did
* not found that decision, as Ford suggests, ofi who was pfoseéﬁting and who was defending the
action. Appellee’s Briefat 46. Rather, it conistrued the Fourteenth Amendment to extend the
right to state-finded counsel to “the fitst appeal of right, and no further” Id at 555. The .
Su.prer'ne_- Court continued that thete wis n6 tight to counsel in post-conviction teview because
it was “even further removed from the cnmmal trial” thatt the discretionary criminal appeals
- whete 06 right to counsel attached. Id. at 556-57. Thus, it is the proximity to the crirninal trial
‘that governs the Fourteenth Amafidmeﬁt’ right to cousnsel, not the identity of the petson
defending at spcciﬁc stages.'®

Ford also relies on Utah Const Art. I, §§ 7 and 12 to support his argument that he has

- "Along this same line, Ford contends that he is entitled to counisel because he is in no
different position than the appellant in Blankenship, who had to defend against the State’s
discretionary review. Ford is wrong. Blankenship involved discretioniary review iri a criminal
appeal. The Fifth Circuit held only that the Fourteenth Amendment right to counsel extends
into that review when the defendant won the criminal appeal in the intermediate coutt and
the State asked for and received discretionary review by the State’s high court. Blankenship,
118 F.3d at 317. To support that holding, the Fifth Citcuit reasoned; ““[bJut where the
metits of #he one and only appeal an indigent has as of right are decided without benefit of
counsel, we think an unconstitutional line has been drawn between rich and poot.’... In the
instant case, Blankenship was without counsel the only time the merits of his only appeal wete
decided against him.” Id (citation omitted, emphasis in Blankenship). Ford is not defending
an intermediate win in his criminal appeal against discretionary review in his criminal appeal.
Ford is over a decade and multiple post-conviction petitions past his criminal appeals. Fotd
is in a vastly different position than Blankenship. The Fifth Circuit’s reference to the “one
and only appeal” makes clear that it would not havé extended the righit to state-funded
counsel to a post-conviction petitioner defending his post-conviction win on his fourth post-
conviction petition in the State’s post-conviction appeal. B
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a state constitutional right to staﬁc-fﬂndgd counsel to defend the post-conviction appeal.
Appgﬂce;’é Brief at 49-53. Inhls é.ccﬁo.’n 12 argument; Ford agam broadly ass,erté “that whenevet
 the State is attempt to regain the. right_ to hpﬁSOn on the basis of 2 violation of 2 criminal
statute, the tight to counse] attaches.” Appellee’s 'Brief at 51. The law does not support this
broad assertion.
' Section 12 clearly dQes not apply because section 12 applies only in criminal proceedings. .
See Neel v. Holden, 836 P.2d 1097, 1103 (Utah 1994). This is not a ctiminal proceeding, See
previdu; argument in this point, App.el_lant’s-Supp-lementzl Brief at 27-30. In fact, this Court’s
“precedent to the effect tha't__the rights section 12 gua.tm.ltees onlytoa ctiminal déféndant db not
attach in paréolefl revocation proceeding; réﬁ;teé‘ Foﬁd’s argument that a prdceediﬁg becomes
ctiminal within the mcamng of s_e'cﬁén 12 any time that the outcome may result in
mcuceraﬁéﬁ.l-9 | . | |
Ford’s reMce on ]alzan v. Statz, 966 P2d 249 (Umh 1998) aﬁd Parsonis v. Barnes; 871 P.2d
516 (Utak), cort. doid, 513 US, 966 (1994),is also misplaced. Appellee’s Brief at 51. In fact

those cases undetcut his argumneit that 4 post-conviction petitioner has a right to coutisel undet

"Ford putportts to distinguish Nee/ becanse it involved a parole grant hearing rathet .
than a parole revocation heating, Appellee’s Brief at 50. However, Nee/ makes clear the
Coutt did not limit its conclusion to parole grant hearings. Rather, the Court tied its section
12 analysis to its Sixth Amendment analysis. It continued that, “[i|f the Sixth Amendment
- does not guarantee the right to counsel in a pamik revosation hearing, it certainly does not
guarantee that right in an offender’s initial post-revocation parole grant hearing.” Nee/, 886
P.2d at 1103-1104 (emphasis added). In a later case, this Court stated categorically that
“parole proceedings” are not criminal proceedings to which the rights that a criminal _
defendant enjoys will attach. The Court did not distinguish parole grant proceedings from -
parole tevocation proceedings. Monson v Carver, 928 P.2d 1017, 1030 (Utah 1996). See also
Malek v. Friel, 2004 UtApp 237U (citing Nee/ for the proposition that parole revocation
.proceedings are civil; therefore, there is no.right to counsel). | |
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section 12. In Parsons, Justice Zimmerman opined that the> distinction betweeti the crimirial
proceedings and poS‘t—cohvic;ﬁc)ﬁ review was 4 fictiod, and that post-eo-nv:it-tioﬁ review was in
integral patt of the criminal process. Parsons, 871 P.2d at 530-31. He would have ret;ogﬁized
a right to state-finded §¢mse1 il post-convietion review. 14 Howevet, oxly onie justice joined
~ him. Id. at 531. Even more telling, when Justice Zimmerman repeated those sentiments in
Julian, 966 P.éd at 259, he failed to girtiet any thé‘s, including that of the justice who joied him
 in Parsons. Thus, this Co‘ﬁrf has never “suggested” that poét—convicﬁon petitioners have the right |

to state-funded counsel 4t any level of post-conviction review.?

- *Ford also relies on Stazz ». Eichler, 483 P.2d 887 (Utah 1971), for the proposition that
section 12 guarantees him state-funded: counsel in this post-conviction appeal because, if he
loses, he may return to prison. Appellee’s Brief at 49-50. However, Eichler was not a post-
conviction proceeding o any other kind of civil appeal. It-was an appeal from a probation
revocation initiated in the crirhinal case, where section 12, on which this Court relied, facially
applies. Therefore, Eichler does not stand for the broad proposition for which Ford cites it:
that a section 12 right to counsel attaches in proceedings outside of the criminal process
where a person may be returned to prison. Futther, Nee/ Monson, atid Makk, discussed in the
text, make clear that section 12 does not apply outside of the ctiminal prosecution.

For this reason, Ford’s criticism of the State for relying on Beal . Turner, 454 P.2d 624
(Utah 1969) is misplaced. The State cited Be/ for the proposition that Art. I, § 7 due process
does not guarantee counsel at parole revocation proceedings. Appellant’s Supplemental Brief

‘at 26 (citing Beal, 454 P.2d at 625). Eichler did not overtule Beal, as Ford suggests.
Appellee’s Brief at 50. Rather, as stated, Echler was a ctiminal appeal and relied on section
12, which defines the tights of ctiminal defendants. Bea/was a civil habeas case and
addressed section 7 due process rights. Bes/, 454 P.2d at 625. Further, Eichler cited to Beal,
but did not state that it was ovetruling Beal. Eichler, 483 P.2d at 424 n.6. Because Eishler and
Beal addressed different constitutional provisions in different kinds of proceedings, one
ctiminal and the other civil, Eishkr did not overtumn Bes/, In fact, those cases suppott the
State’s atgument that section 12 does not apply outside of ctiminal proceedings.

Admittedly, the basis for the Bea/ decision is unclear and, if it relied on the idea that a
parolee has no liberty interest in his continued freedom, Nee/ does overrule it. See Nee/, 886
P.2d 2t 1101. See also Appellant’s Supplemental Brief at 26 n.7. Howevet, Nee/ nowhete
intimates that a parolee facing possible re-incarceration has a blanket right to counsel, and
the cases on which it relies stand for the proposition only that there may be some
circumstances where due process requires providing counsel at a parole revocation
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Ford’s invitation to c.taft a section 7 due process nght tcl state-funded counsel to defend
post-conviction appeals also is unavaﬂ.mg As explamed in this point and Appe]lant s
Supplemental Brief at 26, whether Fotd actually has a legally cognizable liberty interest i stil

‘under review: |
Further,‘ Ford’s section 7 atgument rests, ae it did below, on little more than a bare

: asserticln that the Court should create a right to counsel to defend the state post—com_riction :
appeal because it would be fair. The State constitution does not provide a blank slate to write
policy for the State. Rathet, the Court’s duty in djscerning the nghts secured by the Utah
Constitution-is to discem_the people’-s‘ intent. American Bush v. City of South Salt Lake, 2006 UT
40912n.3, and TH] 77 and 84, 140 P.3d 1235 (Durtant, ]., concurring). The people have made
that intent mianifest: they .have provided for state-funded counsel in death-penalty post-
- conviction cases; all other petitioners are relegated to reptesenting themselves ot to
represetxtation by prv bono counsel. _Cortgbm §§ 78B-9-109 and 202.2

| Moreover, if the state framers had intended to provide counsel to persens'_collaterally
challenging a criminal conviction, they knew how to do it. Thefr specifically provitied counsel

to criminal defendants. They did not do the same for post-conviction peﬁtioners. Thus, the .

proceedings. See Appe]lant s Supplemental Brief at 26 n.7. Also as argued a patolee has a
greater liberty interest than Ford. In any event, all of the law refutes Ford’s broad
proposition a petson is entitled to counsel he may be re-incarcerated. Appellee’s Brief at 51.

#IFotd never even acknowledges the State’s atgument under American Bush ot attempts
to satisfy it pre-requisites for fashio a state constitutional rule.
pre-requisi ning

PThe State recognizes that Ford claims that the Indlgent Defense Act rather than the |
PCRA applies to the counsel issue in this case. Of course, if the Court agrees, there would -
be no rieed to craft a state constitutional remedy, as Ford invites the Coutt to do.
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Utah Constitution’s plain text suggests that the framers did not consider state-fu:ﬁ‘d_ed coﬁnsel
to be iﬁte—"gr;l; to defenciing in the appellate courts a post-conviction win in the district couts.
See Appellant’s Supplemental Brief at 30-31.
| ~ Ford’s faimess argument élso is couﬁter—inuﬁﬁve.- Ford concludes that it would not be
fair to make him defend his post-conviction victoty prv se. However, he has not disputed that
~ he had no due ptocess ﬁght to counsel to attain that.victciry in the first place. He has not
explained why it was fair to requite h1m to take on the burden prose of proving his entitlernent
- to post-conviction relief, but it would be unfair to requite him to defend it whete the burden of
‘upsetting that victorfr has shifted tc; the State. His bare conclusion that this distinction exists is
 insufficient for resorting to ﬂm state constitution to overwrite the legislature’s detérmi‘ﬁaﬁon of
when Ford is entitled to state-funded counsel. Cf. State v. Honiz,2002 UT 4 961 n.7, 57 P.3d 977
(declining to adopt a state constitutional rule where Honie had not demonstrated in “any
meaningful fashion” why the Court should apply ﬁted constitutional pr‘ovisioné to create the
ptoposed fule), cert. denied, 537 U.S. 863.%
Finally, as detailed in the Appellant’s Supplemental Brief at 9-1 é, the IDA applies only
to criminal c.ases and only to petsons “under a:xést_-” and facing a “criminal charge.” Fora is niot
under arrest or facing a criminal chatge. It does not apply, as Ford mischaracterizes it, merely

because a prior conviction will result in his re-incarceration.?

*Ford’s argament that providing paid counsel would facilitate the accuracy of this
appeal’s outcome also does not justify creating a fight to counsel. The same could be said of
the proceeding below, where Ford does not dispute that he had no right to counsel.

*Ford also assetts that the “criminal” charactetization cannot govern the IDA’s reach
“because the IDA applies to juvenile proceedings, which are civil proceedings.” - Appellee’s
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CONCLUSION
For the reasons argued here and in the Sta-te’sl ép_ening briefs, the postﬁcoﬁv{cﬁon coutt
' érrqneously vacated Ford’s uncontested beyonld-a-reasonable-doﬁbt conviction and erroh_e-ously
. _. aPpoiﬁted state-funded .counsel to defend that victory on appeal.

DATED Match 25, 2008,

_ BRUNKER
Assistant Attorney General

Appellant’s counsel

Brief at 54. Ford provides no citation for his statement that the IDA applies to juvenile
proceedings. In fact, the statement appears to be false. The Juvenile Court Act, not the
IDA, provides for state-funded counsel to represent indigent juveniles. See Iz re W.B, J., 966
P.2d 295, 297 and n.2 (Utah App. 1998)

Of course, if the State loses this appeal and chose to re-try Ford, he would be entitled
to counsel under the IDA if he is indigent.

25



DELIVERY CERTIFICATE
I ce.mfy that, on March 25, 2008, two true and correct copies. of the foregoing
'APPELLEE’S SUPPLEMENTAL BRIEF were hand-delivered to Ford’s counsel, Mr. Troy
Booher, Snell ;S;W'ﬂmcr, L.L.P., 15 West, St;ufh Temple, Suite 1200, Salt Lake City, Utah 84101-
1004.
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