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Navigating the Unsettled Seas
of Product Liability Law

By Randy T. Moore, Snell & Wilmer L.L.E.

x

cath and taxes may be the only

certain things in life. But for

those who are in the business of
manufacturing and selling recreational
pleasure boats, product liability litigation
— in one form or another — is not far
behind on the certainty continuum. With
more than 12 million registered
recreational boars in the U.S. involved in
accidents resulting in approximately 700
fatalities and 3,500 injuries per year, there
is no shortage of catastrophe to stir the
litigation waters.! Given a civil tort system
that varies greatly in its administration of
justice from state to state and lowers the
traditional hurdles that a litigant must clear
to establish a manufacturer’s liability, the
risks of exposure to the recreational boat
manufacturer are real and substantial. But
litigation risks are like any business risk:
they must be understood and managed.
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This article, which is one in a
series of four, is intended to
provide marine manufacturers
with a general understanding
of the laws by which their
products and conduct might be
Judged in a court of law, and
some practical advice on how
to minimize the potential

liability exposure.

‘The focus of this article will be on the
manufacturer’s potential liability for
design and manufacturing defects in its
products. Subsequent articles will
address: (1) the manufacturer’s potential
liability for inadequate warnings, includ-
ing the manufacturer’s so-called post-sale
duty to warn; (2) the manufacturer’s
potential liability under federal and state
consumer protection and warranty laws;
and (3) practical steps that a manufac-
turer can and should take if it is faced
with potential liability from a boating
accident involving its product.

A. An Overview of Manufacturing and
Design Defects

In-depth knowledge of the intricacies
of product liability law is not necessary
for a manufacturer to meet its legal

responsibilities and manage the associat-




ed risks. For reasons discussed below, this
probably would be impractical ~ if not
impossible — given the various nuances
that exist among the various jurisdictions
in which the manufacturer might be sued
for a product defect. A general under-
standing of product liability law, howev-
er, is essential to the manufacturet’s
ability to manage its exposure to liability
risks. Indeed, without a working knowl-
edge of product liability law, the manu-
facturer cannot see the entire risk picture
and cannor take necessary steps to elimi-
nate or minimize the risks.

1. Potential theories of recovery against
manufacturers.

There are three general types of
defects that form the basis of most prod-
uct liability actions in the United States:
1) manufacturing defects; 2) design
defects; and 3) warnings defects. In a
given lawsuit, each of these defects can
be asserted under either a strict liability
or negligence theory.

Under a negligence theory, the plain-
tiff must generally prove: (a) that the
defendant owed a duty of due care to the
plaintiff; (b) that the duty of due care
was breached; and (c) that the breach of
the duty caused the plaintiff’s injuries.?
Under modern tort law, the manufactur-
er’s duties are broad and extend to any-
one who ought to be expected to use the
product or anyone who might be injured
by its use. A product manufacturer
breaches its duty of due care if it fails to
use the amount of care that a reasonably
careful manufacturer would use in simi-
lar circumstances to avoid exposing oth-
ers to a foreseeable risk of harm.3 For
example, if the plaintiff claims that the
manufacturer was negligent because it
did not include a particular safety device
on the product it manufactured, the
plaintiff must prove that a reasonably
careful manufacturer would have includ-
ed this safety device on its product.
Under a negligence theory, the focus of
the liability inquiry is on the defendant’s
conduct at the time it occurred and

seeks to determine whether it was rea-
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sonable in light of the known or know-
able foreseeable risks. Thus, the plaindff
must be able to show what the manufac-
turer knew or should have known, as
well as what a reasonably careful manu-
facturer would have done under similar

circumstances.
There are three general types of defects
that form the basis of most product
liability actions in the United States:
1) manufacturing defects;
2) design defects; and 3) warnings defects.

Strice liability in tort evolved in the
1960s as a means of easing a plaintiff’s
burden of recovering damages against a
manufacturer for a defective product.
Under this theory, “one who sells any
product in a defective condition unrea-
sonably dangerous to the user or con-
sumer or to his property is subject to
liability for physical harm thereby caused
to the ultimate user or consumer, or to
his property, if (a) the seller is engaged in
the business of selling such a product,
and (b) it is expected to and does reach
the user or consumer without substantial
change in the condition in which it is
sold.”* Thus, liability is not predicated
on the defendant’s fault, but rather its
role in placing a defective product on the
market. Indeed, this rule applies even if
the ‘manufacturer exercises all possible
care in the preparation and sale of its
product. The central focus of inquiry is
not on the manufacturer’s conduct, but
rather the product itself.

In addition to eliminating the plain-
tiff’s burden of proving what the defen-
dant knew and what a reasonable person
would have done, strict liability also
imposes liability on all persons or entities
who are part of the business enterprise of
bringing the defective product onto the
market. Consequently, the plaintiff may
sue any one ot more of the people or
entities in the product’s “chain of distrib-

ution,” which may include a component
part manufacturer, the finished goods
manufacturer, distributors, lessors and
retailers.® And liability is imposed upon
all parties who were responsible for plac-
ing the defective product on the market,
subject only to their right to seck indem-
nity from those links in the chain who
were responsible for the defect.”

The rationale for imposing strict lia-
bility on product manufacturers and sell-
ers was essentially based on two public
policy considerations. First, it was seen as
a means of reducing the risks of defective
products reaching the market based on
the manufacturer’s superior knowledge of
the hazards of its products and its ability
to guard against them. In essence, the
imposition of liability was seen as an
incentive to manufacture and market
safer products. Second was the notion
that product manufacturers and sellers
were in a better position to absorb and
spread the costs of injuries that occur
through the use of their products, either
by insuring against them or by distribut-
ing them to the public as a cost of doing
business.8

2. So what is a manufacturing or
design defect?

Under strict liability, the test for
determining a manufacturing defect is
relatively straightforward and applied
uniformly among most states. As a gener-
al rule, “[A] product ... contains a man-
ufacturing defect when the product
departs from its intended design even
though all possible care was exercised in
the preparation and marketing of the
product.”® Unlike a design defect, which
involves a product’s consciously planned
construction, a manufacturing defect
results when something goes wrong dur-
ing the production or distribution of a
particular product, so that the product
does not meet the quality of the other
units in the product line as of the time it
left the defendant’s control. Essentially,
the defective product is an aberration in
the production line of an otherwise well-

designed, properly labeled product.
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Unlike manufacturing defects, the
design defect concept is harder to grasp
and the standards by which it is applied
vary significantly among states. In states
that have adopted a strict liability statute
or common law precedent, several defini-
tional tests have been used and applied in
myriad ways.10

California, for example, has adopted
two alternarive tests for evaluating design
defects: the consumer expectation test
and the risk/benefit test. A design defect
exists if the product failed to perform as
safely as an ordinary consumer would
expect when the product is used in an
intended or reasonably foreseeable man-
ner.11 Alternatively, a design defect exists
if the design of the product embodies
excessive preventable dangers; that is, if
the inherent risks of danger outweigh the
benefits of the design.12 Under the
risk/benefit test, once a plaindff makes a
preliminary showing that his injury was
caused by the product’s design, the bur-
den shifts to the defendant to prove that
the benefits of the design outweigh the
risks of the design based on the following
factors: (1) the gravity of the potential
harm resulting from the use of the prod-
uct; (2) the likelihood that such harm
would occur; (3) the feasibility of a safer
alternative design; (4) the financial cost
of an alternative design; and (5) the
adverse consequences to the product and
to the consumer that would result from
an alternative design.13

Under California law, the consumer
expectation test is reserved for cases in
which “the everyday experience of the
product’s users permits a conclusion that
the product’s design violated minimum
safety assumptions and is thus defective
regardless of expert opinion about the
merits of the design.”14 Consequently,
where the plaintiff’s design defect theory
is one of technical and mechanical detail
that examines the behavior of compo-
nents of the product under the complex
circumstances of a particular accident, the
court must use the risk/benefit test.15

In a case of strict products liability
based on a design defect, a plaintiff in
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California does not have the burden of
proving that a reasonable alternative
design was feasible.16 The plaintiff also
does not bear the burden of showing,
under the risk/benefit analysis, that the
risks involved in the design outweighed
the product’s benefits.17 Rather, it is up
to the defendant to show that an alterna-
tive design would entail unreasonable
costs, be uneconomical or impractical,
interfere with the products performance,
or create other increased risks, Further,
the fact that the product complied with
government safety standards does not
preclude liability for a design defect. And
evidence of industry custom or usage is
not permitted to establish that a product
is not defective.!8

In contrast to California’s liberal defi-
nition and application of design defect
principles, states using alternative defini-
tions generally apply a more demanding
standard. Under Section 2 of the Restate-
ment of Torts (Third), which is used in
one form or another in many states, “[A]
product ... is defective in design when
the foresceable risk of harm posed by the
product could have been reduced or
avoided by the adoption of a reasonable
alternative design by the seller or other
distributor, or by a predecessor in the
commercial chain of distribution, and the
omission of the alternative design renders
the product not reasonably safe.”1° Con-
sequently, this standard not only rejects
the consumer expectation test, but places
the burden on the plaintff to prove the
existence of a reasonable alternative
design. Furthermore, under this standard,
compliance with an applicable product
safety scatute or administrative regulation
is properly considered in determining
whether the product is defective with
respect to the risk sought to be reduced
by the statute of regulation, but such
compliance does not preclude as a matter
of law the finding of a product defect. On
the other hand, consistent with California
law, a product’s noncompliance with an
applicable product safety statute or
administrative regulation renders the
product defective with respect to the risk

sought to be reduced by the statute or
regulation.20

Manufacturers, of course, generally
do not get to choose where they are sued
for tort related claims. With most states
adopting “long arm” statutes, which
allow its courts to exercise personal juris-
diction over non-resident defendants
who place products into the stream of
commerce, most recreational boat manu-
facturers may be sued wherever their
products may cause injury.?l A prudent
manufacturer, therefore, should be pre-
pared to defend its product in any state
in which it is sued and should adopt
policies and practices that further this
goal.

B. What Can A Manufacturer Do?
Implementing and adhering to a
product safety and liability prevention
program is a sound business practice for
any company. This topic, however, is
beyond the scope of this article. Never-
theless, the general product liability prin-
ciples discussed above suggest prudent
actions that a manufacturer should
consider, if not implement. To the extent
a manufacturer does not have an
established product safety and liability
prevention program, the following rec-
ommendations should serve as a first step
towards such a program. For those man-
ufacturers who already have a program,
the following recommendations should
be considered in light of the policies and
procedures of their existing program.

1. Compliance with mandatory
regulations and industry standards.
Federal statutes authorize the U.S.
Coast Guard to regulate the manufacture
and safety standards of recreational boats
and boating related equipment. A manu-
facturer of recreational boats must com-
ply with applicable construction and
performance standards and certify its
compliance. Its failure to do so not only
exposes the manufacturer to civil penal-
ties, but also dire consequences if its
non-compliance is the cause of an acci-
dent or injury. Under such circum-



stances, the manufacturer would be con-
sidered negligent per se and the product
would be deemed defective under any
defect standard. Moreover, the manufac-
turer, who is deemed to know the law,
would likely be exposed to a claim for
punitive damages based upon its con-
scious disregard for safety.

It stands to reason that regulatory
compliance can never be taken lightly
and the manufacturer must have a well
thought out and documented plan to
ensure compliance. At a2 minimum, the
plan must require the constant updating
of applicable regulatory standards, ade-
quately trained personnel who can
ensure compliance with those standards,
and adequate documentation of the
compliance.

But the current state of product lia-
bility law will likely require more from
the manufacturer. Indeed, if the industry
consensus recognizes voluntary safety
standards and recommended practices,
such as those established by the ABYC,
the manufacturer’s failure to comply with
them may result in a determination that
the manufacturer did not act as a reason-
ably prudent boat manufacturer with
respect to the design and manufacture of
those systems covered by the standards
and recommended practices. And the
standard that was not complied with
could provide the “reasonable alternative
design” against which the manufacturer’s
design will be judged. Consequently,
compliance with the ABYC’s voluntary
standards and recommended practices
should be an integral part of any product
safety program.

To comply with mandatory regula-
tions and voluntary standards, the manu-
facturer will need to conduct an honest
and accurate assessment of its own inter-
nal capabilities. If its personnel lack the
requisite degree of professional expertise
and training, then the manufacturer will
either need to hire qualified personnel,
train existing personnel, or consult with
trained professionals who can ensure
compliance with regulations and stan-

dards. Education programs offered by the

Posted with permission of the ABYC.

ABYC, including its certification and
standards accreditation courses, provide a
comprehensive approach to meeting
these needs.

Finally, while the manufacturers well
documented self-certification compliance
program may provide adequate protec-
tion, an independently administered cer-
tification program, such as that offered
by the National Marine Manufacturers
Association ("NMMA?”), provides an
added measure of protection. By using
the NMMA’s Boat Certification Pro-
gram, the manufacturer can ensure com-
pliance with not only the minimum
regulations promulgated by the U.S,
Coast Guard, but also the more rigorous
standards established by the ABYC. Fur-
thermore, those manufacturers who cer-
tify their boats through the NMMA
make a powetful statement about their

commitment to safety and quality.

2. Use of qualified vendors and
component part suppliers.

The safety of a product as a whole is
only as safe as the sum of its parts. Conse-
quently, to the extent the boat manufac-
turer looks to outside vendors to supply
parts and components with which to con-
struct its boats — which is the norm in the
industry — the boat manufacturer must
ensure that its vendors provide quality
components that meet applicable regula-
tions and voluntary safety standards. The
boat manufacturer should deal only with
reputable marine suppliers who have a
proven track record. The boat manufac-
turer should require the component ven-
dor to provide written assurance that its
products meet the applicable regulations
and safety standards, and that it has ade-
quate quality control measures in place to
ensure that each component meets the
specifications to which it was designed.
Those manufacturers who certify their
boats through the NMMA can obtain
these assurances and more by using
NMMA’s Component Type Accepted
Program. Through this program, manu-
facturers can ensure that their vendors are

providing components that meet the

applicable ABYC standards and U.S.
Coast Guard regulations.

Since strict liability principles make
the boat manufacturer liable for a defect
in a vendor-supplied part, the boat man-
ufacturer should ensure that it is ade-
quately protected in the event that the
vendor-supplied part proves defective.
The boat manufacturer may seck to be
added to the vendor’s liability insurance
policy as an additional insured or seek to
entet into a contractual indemnity agree-
ment with the vendor. Without such
recourse, the boat manufacturer may find
itself in the position of having to incur
costs to defend the integrity of the ven-
dor’s’component and may ultimately be
held liable if it proves to be defective.

3. Use of adequately trained and
competent dealers.

Although the boat manufacturer’s
authorized dealer is typically an indepen-
dently owned and operated entity, which
will not subject the boat manufacturer to
vicarious liability, certain acts or omis-
sions by the dealer can expose the prod-
uct manufacturer to liability under
product liability law. In California, at
least, the manufacturer’s liability for the
completed product may extend to
responsibilities that are delegated to the
manufacturer’s authorized dealers, such
as the installation of component parts
and final inspections, corrections and
adjustments as may be necessary to make
the product ready for use.?? Consequent-
ly, if the manufacturer relies on its dealer
to install or inspect critical components,
the dealer’s failure to do so can expose
the product manufacturer to liability.
The product manufacturer’s knowledge
of the dealer’s lack of competence in per-
forming its dealer-related functions could
serve as an additional basis for liability
against the manufacturer under a negli-
gence theory. Aside from the potential
liability exposure, a dealer who can thor-
oughly and accurately perform a pre-
delivery inspection of the boat before
turning it over to the customer provides
an additional measure of protection to
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In-depth knowledge of the intricacies of
product liability law is not necessary for a
manufacturer fo meet its legal
responsibilities and manage the associated
risks. ... A general understanding of
product liabilizty law, however, is essential
to the manufacturers ability to manage its

exposure to linbility risks.

the boat manufacturer that the boat is
safe and sound.

Accordingly, the boat manufacturer
should only deal with reputable dealers
who have adequately trained and compe-
tent personnel. Further, the manufactur-
er should provide the necessary degree of
training and product information to the
dealer to ensure that it can provide the
requisite technical support. In addition,
it should provide the dealer with a
detailed pre-delivery checklist so that the
dealer can ensure that all systems are
operating propetly and the customer has
received all accompanying operation
manuals and safety literature.

As with vendors and suppliers, the
boat manufacturer should seek to protect
itself from the dealer’s negligent acts or
omissions by including a contracrual
indemnity provision in the dealership
agreement and/or requesting that it be
included on the dealer’s insurance policy
as an additional insured.

4. Securing adequate insurance.

Strict liability is imposed on manu-
facturers under the belief that they are
capable of absorbing the cost of injuries
caused by their products, and the cost of
defending their products against unmeri-
torious claims, by insuring themselves
against such contingencies. Whether the
stated rationale is sound is irrelevant —
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strict liability applies in almost every
jurisdiction in the United States. Accord-
ingly, a prudent manufacturer must not
only ensure that it is adequately insured
against potential liability, but also that its
insurance policy affords it the ability to
vigorously defend itself against meritless
claims.

For assistance on these matters, the
manufacturer should look to a nationally
recognized and reputable marine insur-
ance broker. A professional in this field
can provide valuable assistance to the
manufacturer in determining the neces-
sary lines of coverage, the adequacy of
policy limits, and the need for excess or
umbrella coverage. The manufacturer
will want to ensure that the policy it pur-
chases provides it access to qualified
attorneys and experts who have proven
experience in handling product liability
matters involving marine products and
related fields, such as admiralty and mar-
itime law.

A qualified insurance broker can also
assist the manufacturer in obtaining the
lowest premium based on its adherence
to safety regulations and a product safety
program. Indeed, a manufacturer who
certifies its boats through the NMMA
should expect to pay a lower premium
than a manufacturer that does not. Final-
ly, the insurance broker can assist the
boat manufacturer by providing access to
outside risk management sources and
professionals.

5. Advecating and promoting policies
that protect the industry.

The marine industry, as a whole, ben-
efits from the efforts of organizations
such as the NMMA, which advocates
and promotes sensible policies and regu-
lations that affect recreational boaters
and manufacturers of boats and related
equipment. These benefits inure to all
individual boat manufacturers. The
interest of the manufacturer, however, is
best served when it actively participates
and supports the efforts of these organi-
zations. By becoming a part of the collec-
tive voice that promotes sound

legislation, such as the Recreational
Marine Statute of Repose that is now
before Congress, the manufacturer pro-
tects its legitimate business interests as
well as those of the marine industry. =
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office of Snell & Wilmer L.L.P. and a
member of its Product Liability Litigation
Group. His trial practice is concentrated on
the defense of manufacturers of marine,
recreational and industrial products, and
matters involving admiralty and mavitime

law. He is a member of the ABYC.
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