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IN THE UTAH COURT OF APPEALS

SOLOMON LEE FORD,
| Peﬁﬁoner/ApPellee,
s, SR o e Ceise‘No.2006_(:)_720-CA )
| sTATEOFUTAH,‘,, - - -
o Resporlderlt/Appellant.'
o APPELLANT’S BRIEF
R

]URISDICTIONAL STATEMENT

The State appeals from a ]udgment grantmg Ford post—conv1ctlon rehef and

from orders denymg the State’s mouons to dlsrmss Ford’s post—convmtron penuon

' _Thls Court has ]urrsdlc’aon pursuant to U’cah Code Ann. § 7 8 2a-3(2) ® (W est 2004)

ISSUE STATEMENT

Issuel In hlS thll‘d post—convmtlon petluon Ford claimed thathis conwcuon

~ was illegal because a Court commissioner presrded at his preliminary hearmg and
~ bound him over for trial. Inhis fourth post-conviction petition, Ford again claimed

| that the court comrmssroner lacked authority to presrde athis prehmmary hearmg,

because she lacked that authorl’cy, his prehrmnary hearing was defective; and the

’defect deprlved the district court of subject matter ]urlsdrctron to try him. Should

the fourth post-conviction court have dismissed the fourth petition as proceduraﬂy



barred e1ther because 1) Ford ralsed and lost the clalm in hlS th]l‘d petluon, or 2) .

- could have rarsed the claun in hlS thlrd petrt10n7

Issue 2 Was Ford s beyond—a—reasonable-doubt conv1ct10n rendered

eonstitutionally ]llfll‘m because a lawyer" With .crir'nmal law‘i eX'penence madethe-_ S

.prellrmnary, probable cause deterrmnauon that F ord comnutted the crlrne for Whlch -

o “a ]ury later conv1cted h1m7 '

Standard of Rev1ew Thrs case arlses from a ]udgment grantlng post—;; o :

a conviction rlehef The partles dxsputed none of the relevant facts._ ”Generally,

' appeal from a )udgment on a pet1t10n for post—conv1ct1on rel1ef rarses questlons of

4}laW .revlevved for- correctness, grvxngno deference to thevpost~conv1ctlon court s
| 'conclusmn V\/zckham 0. Galetka, 2002 UT 72 ‘ﬂ 7, 61 P 3d 978 |
Preservatmn The State preserved the appellate issues in its motion to
.‘ vd_lsrruss F ord 5 petlhon, the supportlng Inemoranda, and the oral argurnent (l240-4l :
| '_ 106—13 130-34 294) PR o o

CONSTITUTIONAL PROVISIONS STATUTES AND RULES

Addendum E contams Utah Code Ann §§ 77-3 1 78-3-31 and 78- 7-175 |
o (1993) Utah Code Ann §§ 78-35a-104 through 106 (VVest 2004) and UtahR Crrm P

B '7»(1_993)1 |
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CASE STATEMEN T

Conviction.. On August 19, 1993 the State charged Ford with aggravated
assaultand possession of a dangerous weapon by a restricred‘ person (R52 (R51-57
are attached as addendurn_ C)) '_Ford’s' prelirnjnary_hearing was }held'bef'ore then

Commissioner Frances M. Palacios. Commissioner Palacios bound Ford over for

v trial on the criininal charges. ' A jury convicted Ford on the weapons ‘cha-rge. Id.

N This Court affirmed Ford’s conv1ction inan unpubhshed opinion State v

Ford shp op 940044—CA (U’cah App. March 21, 1995), cert denied, 899 PZd 1231

- (Utah 1995). Ford did not claim on direct appeal that his conv1c’cion was 111ega1

because a commissioner bound him over Id
- Fi_rst and Second Petitions. FOrdfﬂed two petitions for posi_.jconviction relief
(case numbers 960903799 and 970905132). Again, Ford did not claim in either

petitiOn thathis conviction was illegal because acourt commissioner had bound him

over for trlal (RSS) The pos’c—conv1ction court dismissed the first two peuuons Id.

Third Petition Ford filed hlS third post-conv1cuon petition on March 12,
1999 The post—conv1cuon court, ]udge Tyrone Medley presiding, read Ford's pro se
petition liberally-to include a claim that “the commissioner lacked authority to
preside at his prehminary hearing.” Ford argued that aﬂowing a commissioner to

preside at a preliminary hearing Was an unconstitutional delegation of judicial



authonty, and that 1t amounted to a ]ur1sd1ctronal defect that nulhfled hrs-

- subsequent convrctlon (R53-54 64 66)

The thlrd post—conv1ct10n court d1smlssed F ord’s petrtlon That Court agreed

that Ford S clalms Were procedurally barred ln an alternatlve rnents rulmg, the' T

. thlrd post—conv1ct10n court ruled that “ [a]llowmg a court comrmssmner to pre81de at SR

Ca prelmunary hearlng is riot ¢ an unconstltutlonal delegatlon of ]ud1c1al authorlty A o T

| comrrussroner, When presrdlng at a prellrmnary hearmg, exerc1ses none of the
powers of a ]udge and does not functlon as a court of record ”. (R54 55 66 68. )
Ford appealed ln that appeal the State conceded to thlS Court that a
2 challenge that the dlstrlct court lacked sub]ect matter ]urlsd1ct1on to try Ford would
» not be procedurally barred but that Ford had not demonstrated a ]urrsdlctronal_
_'d‘ef‘ect (R294 :8—9). : B | |
o '[h1s Court aftlrmed' | holdmg that Ford s | post—conv1ct10n clalms were
procedurally barred Fowl v. Morgan, 2000 UT App 245U (per cur1am) (Addendum )

: D) The Utah Supreme Court denred review. Pord v. Morgan, 20 P. 3d 403 )

! As detailed in the State’s rnemoranda below and in the argument section of
thls brlef the State withdraws that concession.
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Fourfh Petition. On June 3,> 2005, Ford fﬂed his fourtﬁ petii;ion fof posf—
conviction reﬁef. Ford named ]udge Medley, thé ﬂﬁrd pOStfeen%/icﬁOh cou:tjudge;
asa respondeuf; The fourth p"etitieu was assigned toa differen’c judéé. :

In his feurth‘ petition, Ford again clauued -tha.t hlS criminal conviction was

void because a court commissiOner ,presided' at h'is 'preliminary he’ariug‘ | (R1-19)

| (addendum A) 294:5- 6) Ford argued that Comrmssmner Palacms Iacked authon’cy

to serve asa maglstrate at the prehmmary hearmg because she * Was.no’c.de51gnate_d i

by Iaw and [the] ]ud1c1a1 Council to do so” (R4). _He contmued that this rendered

~ the bindover ﬂlegal and that the district Court"’acted without due process of law

and ]ud1c1a1 authority” by relymg on an 111ega1 bmdover (R4-5)

The State moved to dlsrmss his peuuon argumg that Ford had raised and lost

this _claim in hlS third pOs‘téconViction’ petition. (R46-47); see Utah Code Ann. § 78—

'~ 35a2-106 (West 2004). The Sfate relied On'the.third pOS’C—conVicﬁon court’s ruling that

Ford's challenge to the comﬂiissioner’s authority to serve as a magistrate did not

establish a defect in the district court’s jurisdiction to try him.

" The fourth post-conviction court rejected the State’s procedural bar defense.

To get around that defense, the fourth post-conviction court concluded that the"
jurisdictional issue raised in Ford’s fourth post-conviction petition had not been

* resolved in the third post-conviction pfdceeding and that a challenge to the trial

court’s subject matter jurisdiction could heve_r be procedurally barred. Based on

5 .



) that conch151on, and its conc1u51on that Ford's cIaJm challenged the drstrlct court s
: subject matter ]unsdlctron, the fourth post—con\uctron court ‘concluded— that the - |
. procedural bar d1d not apply In the merrts rulmg that foﬂowed the fourth post— |
: conv1ct10n court concluded that because a comrrussroner bound Ford over to stand .
,- _ trral on the charged crrnie, the butdo\rer ruas defecuve, and the drstrrct court lached - '

| sub]ect matter ]urrsdrcuon to try Ford The court then set a51de Ford’s beyond—a-v _

. "_"vreasonable—doubt conv1ctron on. the charged crime: (R105 151 201-209 239-40)-}. o

. (The court’ s rnemorandum dec131on (R144 53), and order (R239-41) are attached as
o addendum B ) |
| The State tlmely appealed (R255)

ARGUMEN T SUMMARY

Procedural bar | The fourth post—conv1ct10n court erroneously re]ected the State s
. .proced_ur.al_ bar de_f_ens’ef Ford presented and »_I'ost mhls th1rd petrtr__on t‘l‘lesarne. clarrn_ |
that he raised 1n ih.is fourth pet1t10n ’”that his conviction was ‘illveéal because a o
| ‘.'commmsroner served as ‘the mag15trate at hlS prehrrunary hearurg and deterrmned
. ; that there was probable cause to b1nd hlm over on the charge on Wthh a ]ury later
‘éonV1cted h1m bey_ond a reasonab_le doubt.. | o
, | The fourth postfconvictton court erroneously avoided the Proce_dural bar by -

réasoning that Ford did not raise the precise jurisdictional argument in his fourth
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. petition that he litigated and lost in his third. First, Ford did not make that

argument and the court should uot:haye made it for him.

Second, Ford raised the same "clairrt, but supported -it with a ‘differen't'

’.argurnent Nelther Ford nor the post—conv1ct10n c1ted any authorlty for the -
o prop051t10n thata pet1t10ner may avo1d the PCRA s pIaln procedural bar 1anguage -

| by ra1smg the same clalm supported by different arguments

Ihlrd even lf the fourth. petrtlon challenge to the dlstrlct court’ 5. sub]ect- -

~ matter ]urlsdlctron ralsed a dlfferent clann, the PCRA’s plam Ianguage clearly ’

| barred it because Ford could have, but d1d not raise it in hlS th1rd pet1t10n Nelther :

Ford nor the fourth post—convrctron»court c1ted any authorlty demonstratmg thata

- 'challenge to the trial"t:ourt’s subject matter jurisdiction in a fourth petition will

: defeat the PCRA’S absolute procedural bar.

- FmaHy, any defect in the comrmssmner’ s authority to bind Ford over to stand
trial on the crime for' which the jury uItirnately convicted him beyond_ areasonable
doubt did not strip the d1str1ct court of ]urrsdlctlon to try Ford.

Bindover bV a comrmssmner does not defeat the dlstr1ct court's sub;ect matter

jurisdiction. The fourth postéconviction court found that Ford's beyond—a~
reasonable-doubt conviction was illegal because a commissioner bound him over for
trial and, when a commissioner does so, the bindover is nullified and the district

court never acquires jurisdiction.



The fourth post—conv1ct10n court erroneously found that the comrmss1oner f':

| Iacked authouty to serve as a magrstrate and bmd Ford over for tr1a1 Ford argued o

that aﬂowmg a comm]ssmner to serve as a maglstrate 1s an unconstrtutronal o

- delegatlon of a core ]ud1c1a1 functron However, clearly controlhng law

demonstrates that a magrstrate off1c1at1ng at a prehnunary hearmg exercrses no W

- )udrcral funchons Controlhng law also perrmts magrstrates to Ioerform non-fmal -A*-' L
| f.v'prelirninary duti_es that.'a:re Subjec't to jud1c1al- revrew. In the c.ase of a,prehrr'u_nary_ -
,",hearxng and bmdover to stand trral on a felony, the comrrussroner s order rs fully o
| rev1ewab1e by the drstr1ct court In addltlon the controlhng statutes and court rules
clearly authorrzed the cornmrssroner to serve asa rnagrstrate at Ford s prehrrunary o
‘_hea.ﬁng; . e . |
In any event even 1f there were a defect in the cornrmssroner s authorrty to -
o serve- as a maglstrate and brnd Ford over for tr1a1 that defect did not str1p the'.'
“dlstnct court of ]urrsdrctron toutry Ford. Under exrstmg precedent a prehrmnary .
hearing is essentiaf to a 'dis'trict court s jurisdiction to try a defenda'nt,‘and the_v court :
may try the defendant only for the crlme o.n. which he was bound over However
, exrstmg precedent aIso rnakes clear that the 1dent1ty .of the person off1c1at1ng ata

‘ hearing is not integral to the court/ s jurlsdlctmn.



' Similarly, any defectin the statutory designation of corhinissi_oners toserve as
D o magistrafes did not iiivaﬁdété Ford’s conVictioﬁ;' The ¢omﬁ1issibﬁér écted under

SfameTY ‘-aufhorify; therefore, she served w1th de f‘c'zczforaﬁ&ovrity. A

W
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et e ARGUMENT
I FORD’S CLAIM WAS PROCEDURALLY BARRED

”’]ustlce demands that a conv1cted defendant have an opportumty to appeal o R

~in tlrnely fashlon, but once the appellate process has concluded soc1ety s mterest in

the effectrveness and mtegrrty of the crumnal ]ustlce system requ1res a flnahty ofv a

B _]udgment that should severely lnmt repet1t1ve appealS ' 7 Ge rrzshv Barnes, 8 44 : o

P 2d 315 320-21 (Utah 1992) (quotmg Bundy v DeLand 763 P 2d 803 805 (Utah. :

i 1988)) The Post~ConV1ct10n Remedles Act (”PCRA”) furthers that purpose by‘ '

o }barrlng Wlthout exceptlon post—conv1ct10n rehef for clauns that Were or could have

":"l 'been ra1sed 1n a prror pet1t10n Utah Code Ann § 78—35a—106(1)(d) (West 2004) o

Further, When the State asserts a procedural bar defense, as it d1d here, the burden' '
) v.: shlfts to the pet1t10ner to dlsprove [the bar s] ex1stence by a preponderance of the
: ev1dence ” Utah Code Ann § 78 35a—105 (\/Vest 2004) o

| The fourth post—conv1ct10n court acknowledged that thrs was ”Ford S fourth
: b1te at the apple" (R145) Nevertheless, the court concluded that Ford’s claun was

B 'not procedurally barred because 1) it challenged the d1str1ct court’ 5 ]urlsdrctlon to

i try hrm, and 2) Ford attempted to, but did not ra1se the prec1se ]urlsdlctlonal

s argument in lus thlrd petltron that the fourth post—convrcuon court argued that Ford

ralsed in his fourth pet1t10n For the reasons argued below those conclusrons were



L

" inco'rr,ect_and the poét—conVic_tion _cou_r_t Sho‘uld have foundthatFord did not 1neet 1

- hisburden td'OVéfé'oine tﬁe procedural bar.

y Ford cannot overcome the procedural bar by repeaung ]urrsdrctronal -

o 'chaHenges that he hugated and Iost ina pr1or petrtron Utah Code Ann §78-35a~ " ,
106 (d) and (2) (barrlng post—conv1ct10n rehef for dauns rarsed m a prlor petltlon and -
L | A_J:_‘kperrmttmg no excepuons) Cf also Carter 0. Galetka 2001 UT 96 1} 6 44 P 3d 626 o
' (holdlng under pre-PCRA Iaw that the post—convrctron clarms that Carter htrgated '
and lost on d.‘?e?? appeal S,héuld. be dl,s.@ssed@% an ab.us_e,of the writ without ~ -
. - “ addressmg themon themerits)_;i Ford’ s tthd-and fourth—peutron challenges to hrs |
= conv1ct10n werethe sarne Inboth, Ford clalmed that his ConVlCthIl was ﬂiegal |
R ‘}he’caus‘,e the cornrmssmner allegedlylackedauthonty _to presrdeathls :prelirnjnary o
o heari:ng.and to bmd hirﬁ,bvéé faf &iai wh1ch mturn deﬁrivea the district court of
‘~ - subject 1 matter ]urrsdlctron to ry hlm (R3 7) The thlrd post—convrctron court :
-_re]ected that ]urlsdlctronal argument on 1ts rnerlts (R54—55) Ford appealed that
Ry demal of rehef thrs Court afflrmed and the supreme court derued review. That

o should have been the end of the mqulry Ford was not enutled to raise the.}

]urlsdlctronal chaﬁenge in successrve petltrons until he found a post-conviction court

- :that agreed with h1rn '

- The fOurth post-conviction court agreed that Ford could not proceed on a

. clairn that he 1itigatedand 'lost in the tthd postQCOnviction proceédingsf In order to



- get around the procedural bar and reach the merrts of Ford s cla1rn, the fourth post- o
'_"convrctlon court concluded that no Court had ruled on the prec1se ]urlsdlcuonal o
K 1ssue” that Ford ralsed in h1s fourth petrtron The court then characterrzed the clalm . ”

o | to be Whether ”the leglslature 1s authorlzed to delegate the authorlty to preSIde over e

| " :lprehmmary hearmgs Wlthout the approval of the ]ud1c1al branch” (R151) The )

- fourth post—conv1ct10n court mcorrectly dlsregarded the procedural bar on ’EhlS =
- f‘«reasomng‘ | | |
| Flrst Ford did not opbose the procedural bar defense on the reasomng the

- "n-fourth post—corlvtctron court apphed Insteadl the fourth post-conrflctron court: -

. rehed on reasomng of 1ts own maklng That course was unproper See e. g > State v,

2 Robzson 2006 UT 65 1[1} 10—25 (holdmg that the court of appeals erroneously reversed f

a conv1ct10n based on’ reasomng of 1ts own rnakmg”)
: Second as demonstrated the cOre clalmxnthe fourth peution was the s'amé as
| ': that Whlch .Ford. lost i 1n the thlrd the comnussroner 's lack of authorlty to pre51de at
| his" prehmutary hearlng deprlved the dlstr1ct court of ]ur1sd1ct10n to tryk hlm o
E %Nelther Ford nor the fourth post—conV1ct1on court c1ted any authorrty for the |

_prop081t10n that a pet1t10ner may aV01d the PCRA’S plam procedural bar language |

e 'by ralsrng the same claim supported by d1fferent arguments o

Thlrd even 1f Ford s fourth-petmon challenge to the commrssroner’ s authority .
.j";could,_beﬁc'o}n'stru'ed as a_new j_urisdictronal ,C,lal_mk 1t Was sull' procedurally barred.
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The PCRA bars relief for czlai'msthat could have been, but were no.t raised ina prior. 3
E flpetition; U'tah'CvOde Ann§ 78-35a§106(d) (West 2004). AFord could have raised his o
B ' fourth—peutron arguments in h]S third petruon He d1d not Under the PCRA’s clear

o Ianguage those arguments were barred

On thrs Iatter pomt the fourth post—convrcuon court re]ected the defense 1n :

part by reasonmg _thata ]urrs_drctronal'. cha_]lengemay be ,ralsed_at any t1me.'. In ‘
| eSSence,:the fourth post—convrctronconcluded tha.t 'a_..post—{conVict__ion cha;]lenge.to hlS .
'v conviction based on'a"daim. thatthe tr1a1 ’cou:rt Iacked Subject ma—.tter. juris'diction ‘.to'»
N try him can never be barred The fourth post—conv1ct1on court S reasorung falled to :
B d1sprove the procedural bar See Utah Code Ann § 78 35a—105 (West 2004) (once |
" ’.the State raises a procedural bar defense, the peutroner bears the burden of .

”disprov[ing] its existence”)! o

The court rehed soIer on Petersen v. Utah Board of Pardons, 907 P. 2d 1148 _

'(Utah 1995) reasonmg that™ the ]urrsd1ctlonal questlon may mdeed be raised at any
L ume and should be raised (even sua sponte by the court)” (R147 (c1ung id. at 1151)

and R151). However, the supreme court in Petersen held only that the appeﬂate

court could determme sua sponte whether it had sub]ect matter ]urrsdlctron over the.

claims before it. Peterson, 907 P.2d at 1151._ No ore challenged the fourth post-

~ conviction court’s subject matter jurisdiction over Ford’s post-conviction petition.

13-



E The supre:me court d1d not hold 1n Petersen that a person could defeat a S

= procedural bar and chaﬂenge hlS cnmlnal conv1ct10n in co]lateral rev1ew no matter S ET

how many “ blte[s] at the apple he has had” by attackmg the or1g1na1 tr1a1 court s o

sub]ect matter ]urlsdlc’uon to try h1m Compare Umted S tates v Walﬁ 241 F Sd 1055 '_ s

- o 1056-57 (8th C1r 2001) (collateral challenge that tr1al court Iacked sub]ect matter o

| ]urlsdlcuon was tnne—barred) By sua sponte excusmg Ford s faﬂure to ra1se hrs L

: fourth—petltlon argu_ment 1n Ius thlrd pe‘utlon, the fourth post—conv1ct10n court-". - i

. vxolated the PCRA s plam language and the strong mterest in flnahty, Wh1ch

2 m1htates agamst facrhtatmg peutloners hke Ford f11mg muluple peuuons

Fmally, as demonstrated in pomt II any defect in the commlssmner s

author1ty to b1nd Ford over d1d not defeat the d1str1ct court s sub]ect matter o
- jurisdiction to try Ium_. 'Therefore, even if a post-conv1ct1on« challenge to a trial -

* court’s subject matter jurisdiction can never be procedurally barred - no matter how

. 2 The fourth poet-conv-lctron court also‘rejected the procedural bar defense}by '
concluding that applying the bar would “exalt” the PCRA over Ford’s constitutional

rights (R151). In effect, the fourth post-convm’aon court concluded that no =

- procedural bar could foreclose a constitutional claim.. Controlhng law that the
~ fourth post-conviction court ignored contradicts that conclusion. In Andrews v.
© Shulsen, 773 P.2d 832 (Utah 1988), the Utah Supreme Court found that a

 constitutional challenge to Andrews’ capital murder conviction was procedurally .

' barred because, like Ford, he first raised it in a successive petition and established
- - no “good cause” for failing to raise it in his first. Id. at 833. Thus, the mere fact that -
- the successive petition raises a constltu’uonal chaﬂenge to the conv1ct10n does not

:defeat the procedural bar -
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~ many petitio_ns the petitioner has fﬂed' ~ neither Ford nor the court ever - -

L dernonstrated the requisite defect in the trial court’s Subj‘"ect matter jurisdiction. "

In short neither Ford nor the fourth post—convrction court disproved the

| Pr"ced“ml baf 'The Post~conV1cﬂon'.¢ow should have dented relief on the .

! procedurally barred clairn ._' o

II FORD’S CONVICTION BEYOND A REASONABLE DOUBT.;E
“WAS NOT CONSTITUTIONALLY 'INFIRM BECAUSE A o

'}”."'COMMISSIONER  MADE . THE  PRELIMINARY

" DETERMINATION THAT THEREWAS PROBABLECAUSETO
 BELIEVETHAT FORD COMMITTED THE CRIME FOR WHICH
- HEWAS CONVICTED - 2 o

The PCRA permits grantmg rehef from a conv1ction that was nnposed

| » Violation of the Umted States Constitution or Utah Constitution i Utah Code Ann

§78 35a~104(1)(a) (West 2004) The fourth post—conv1ctior1 court ruled that the ‘;

district court Iacked ]urisdiction to try Ford because a comrmssmner bound him over |

- to stand trial on the cr_ime_ for which he was _convicted. : To_reach that resul_t, the
fourth post-conviction court c_onciu_ded that 1) a commissioner caimot serve as a
‘. magistrate ata preliminary hearing; and 2)ifa comrriissioher servesas a magisti*ate

- at a prelimin_ary hearihg,_ it nullifies the hiridover, which, in turn, depriv_es a district

court of jurisdiction to try the deferrdant. Both conclusions were wrong.



A The post—convrctlon court 1ncorrectly concluded that the
commrssmner lacked authorlty to serve as a mag1strate ‘

The fourth post—convrcuon court concluded that Comnussmner Palacros _

| lacked authorlty to pre51de at Ford’s prehmmary hearmg and consequently, to bmd _} - T

o hnn over ’CO stand tr1al Although not clear, 1t appears that the court may have rehed '_ ‘} BT

. on the argument that authorlzlng the comrmssmner to pre51de at a prehmmary " _-?5 SR

. hearmg is an unconstltutronal delega’uon of a core ]udlcral functlon The c _ urt also SR

.. concluded. that a.c,ommlssroner could not pre de .t a zprelunmary hearmg..,yi\('_ .

| the ]ud1c1ary s overs1ght N erther rauonale supported post—conv1ct10n rehef

1 Off1c1at1ng at a prehmmary heanng 1s not a ]ud1c1al
funct1on : : . ST

Ford argued that Comrrussmner Palac1os lacked author1ty to pres1de at h1s'
- ‘Preli‘mjnary hearing because doi_ng so Was an_ unconstrtutlonal delegatron_ of ]udrcral
. 1 'aut:horitfy‘ (R123) It is unclear whether the fourthpost—convrctlon courtrehed on
- th1sas aba51s for its conclusmn thatComrmssroner Palac1oslacl<edautlmr1ty to bmd
Ford over on the Weapons charge However/ the Courtd1drelyon SaltLakeCtty 0.

" -,Ohhis,' 881 P.2d 844 (Utah 1994), in its _iovpera_ll analySIS (R149) Ohmsturnedon o
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o whether the legrslature had delegated a.core ]udlcral functron See zd To the extentv'_ B

: that the fourth post—convrctron court agreed w1th Ford’s argument it erred 3 -. :

- Clearly, the leglslature may not delegate core ]ud1c1al functlons of a court of - "

record to non-]ud1c1al offlcers such as comrmssroners Ohms, 881 P. 2d at 851-53 = -
-' }_ However, m State v, Humphrey, 823 P 2d 464 (Utah 1991) the Utah Supreme Court:, -
held that ]udges', ”’when 51ttmg as magrstrates [at a prelrmmary hearmg] hav[e] the .'g L "

- B ]urrsdrctron and powers conferred by law upon mag1strates and not those that-—~~-' e
| pertam to thelr. respectwe ]ud1c1al offlces . Id at 467 (crtatron omrtted) Ifa ]udge .

‘ servmg as a magrstrate at a brehmmary hearmg is not ekercrsmg hlS ”]udlcral

B authorrty, therr desrgnatmg ; court comnuss1or1er to serrfe asa magrstrate.does not_‘ :

delegate a ]udrcral funcuon, core or otherwrse i .

Moreover, commissioners may perform non—fmal prehmmary dutres that are

sub]ect to ultrmate review by a ]udge Ohms, 881 P 2d at 852 n. 17 In Ohms, the
‘_ :supreme court held that a statute allowmg commissioners to try rrusdemeanor cases
and enter fmal ]udgmerrts unconstltutronally delegated a core ]udrcral funcuon.
. because 1t allowed comrmssroners to enter ]udgment and i rmpose senterlce Salt Lake '

| 'Czty v. Ohms 881 P. 2d at851-53. Srmrlarly, in Thomas the supreme court found that

3 As detailed in pomt I, the cla1m is procedurally barred because Ford rarsed

o and lost it in hrs thrrd pet1t1or1 for post—convrctlon rehef

17



’ a court comrrussmner unconsututronally exerc1sed a core ]udlcral functlon by 1ssu1ng { Sl

a search Warrant because the Warrant was not rev1ewab1e by a ]udge’ State v

5 j' Thomas, 961 P 2d 299 303-304 (Utah 1998)

Unhke the proceedmgs at 1ssue in Ohms and Thomas, ”ultnnate ]ud1c1al power : o

o emams Wrth the ]udge in the case of a prehrmnary hearrng and bmdover A' S

- 'drstr1ct ]udge may rev1ew a comnussmner s probable cause determmatron

: subsequent to a bmdover, and the d1str1ct judge s rev1ew requ1res no deference to . .

: the comrmssmner s decrslon State v. Humphrey, 823 P Zd at 465—66 In addltlon, a .
| | ’magrstrate s (and by necessary extensmn, a comrruss1oner s) bmdover order is not T

- .suff1c1ent1y flnal to permlt appeﬂate rev1ew untﬂ the drstnct ]udge rev1ews 1t Id at].“ o

B 468 Thus unhke the comnussmners in Ohms and Thomas, Comrmssmner Palac1os '

o entered no fi'n’al.o.rder;’ s-he entered an' order fully' reylewa'hle-by_ the_dls_,tﬂct court. '
Forthe reasons argued alloyvurg CornrmssmnerPalacms to pre51de at. Ford’ s
- prehrmnary hearlng Was not an unconstltuuonal delegatron. of a core ]udlcral
" .'-Z~-Con‘11‘n1ss1o‘ner Palacros .Was authorrzed by statute toiw_, O

determine whether there was probable cause to believe that * - =
. Ford committed the crime with which the State charged

_ him and for which a jury subsequently conv1cted hu:n
L beyond a reasonable doubt , Co

The fourth post—conv1ct10n court concluded that Comrmsswner Palacros .
o lacked authority to serve as a magistrate and bind Ford over tolstand trral because

18
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SR .‘her to do 50. That argument farled to demonstrate a defect rnher authorlty to. blnd e

L : the Ieglslature authorrzed her to do s0 Wrthout the ]udrcral branch s oversrght The
court contrnued that to avord the problem of holdrng prehrmnary hearmgs before -
R an unauthorrzed (and perhaps mcapable) person, the mput of the ]udlcral Councrl -

Was a prerequ1srte for the proper des1gnatron of a rnag15trate v (R148)

The only argument that Ford made on thrs 1ssue Was that Comrrussroner ’

' Palacros could not serve as a maglstrate because no ]uchcral Councrl rule perrmtted D :

o _hrm over for trral

Ford rehed solely on Utah Code Ann § 78-3—31 (1993) See (R125) That S’cahlte . .'

Vprovrded that “ [c]ourt comrnrssmners are quas1-]ud1c1a1 offrcers of courts of record
i and have ]udzczal authonfy as provzded by thzs sectzon and rules of the ]udzczal Counczl 7
. 'Utah Code Ann § 78—3-31(1)(a) (1993) (emphasrs added) However, as estabhshed .
vico’mnussmners srttmg as maglstrates are not exercising }ud1c1al authorrty The.
| _;statutorv reference to a]udlcral Councﬂk rule does not 11m1t a cornrmssroner s ablhty . |

to perform non—]udrcral functrons

Moreover the Iegrslature and the ]udrcral branch through Utah Rules of

| Crurunal Procedure, clearly authorized the cornnussmner to presrde' at Ford’

prehrmnary hearmg and brnd hnn over to stand trial. Utah Code Ann 77-1 -3 (1993)

defmed ”magrstrate to include court commissioners. Utah R. Crrm P. 7(h) and (i)

| prov1ded that magrstrates Wﬂl presrde ata prehrnmary hearmg

19



S ‘appornt]ng comnusswners (R149)

The fourth post—conv1ct10n court argued on Ford s behalf that sectron 7 7—1—3 e T

could not legrtlrruze a cornmlssmner s status as a maglstrate W1thout ]udrcral S

f _' Councﬂ rules because 77-1—3 referred to 78-3-31 The court contlnued that 78-3-31 _

B requlred the Iud1c1al Councrl to adopt rules ”’deflmng the duty and authorlty of Lo

o court comrmssroners not ]ust rules defmmg the procedures and quahﬁcatrons for .

The court S ratronale 1gnores the statutes plaJn language The plam language ek ‘-?-__.}- B

| demonstrates that sectlon 77 1—3 actually d1d refer only to sectron 78—3—31’ "
- corn:mrssmner quahflcatron and appomtrnent~procedure prov1srons, and that a
]ud1c1al Counsel rule Was alp.re;requ1s1te only toa cornrmssronerexerasmg ]ud1c1al
authorrty e | A o |
Sectron “77‘1-3 de‘srgnated as’ magrstrates comrrussmners appointed in .
accordance W1th Sectron 78—3-31 " Utah Code Ann § 77-~ —3 (1993) (emphasm
..»added) 78-3—31 mcluded the :mrnrmum qualrfrcatrons for persons appomted” as 'I
- comrmssroners and the procedure for appomt[mg] them Utah CodeAnn §§ 78-
“ —31(2) and (3) The subsectron requlrlng the ]ud1c1al Councrl to adopt rules that v'

- de51gnated the types of cases and matters” that comm1ss1oner s-may hear did not

E As demonstrated the fourth post—convrctron court should not have rehed on
_‘ reasorung of its own making. See, e.g., State v. Robison, 2006 UT 65 {9 10 25 (holding
_ that the court of appeals erroneously reversed a conv1ct10n based on’ reasomng of

E _1ts own makmg”)

20
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- ]udlcral authorlty B L

- refer to” appoirit{iilg]f’.comrrrisSiohers. MOreox}er,_ as stated _seetioh.78¥3—31 gave
:f _;Vcommrssmners )udrcral authorrty as provrded by thls sectron and rules of the

o ]ud1c1al Councrl 7 Magrstrates presrdmg at prehmmary hearmgs are not exercrsmg o |

The farrest readrng is that 77 -1-3 in fact referred only to 78-3-31’5 quahﬂcahon v;"

| and appomtment—procedure prov1srons Sectron ’77— -3 d1d not condrtron a.
| {-eomrms—sron'er;s— s-tatus a-s' a:magretrate on--the]udrcial Courrcila;doptingarul_e,to;tlaat: - e

effect. . To the contrary, a Judicial Council rule was a prerequisite only to a -

commissioner exercising “judicial authority.” -

In addiﬁoﬁ} the,f.o,m'h post-conviction court presumes withoutany basis that

| the comrrussmners Were servmg as maglstrates wrthout ]udrcral Branch oversrght
; There Was no ev1dence in the record demonstrahng that commrssroners were -
| 'presrdmg at pre]nmnary hearmgs Wrthout the ]uchcrary s knowledge As

' ; demonstrated the contro]lmg statute defmed maglstrates to mclude comrmssroners,’

-3 Agam, the fourth post-conv1ctlon Court erroneously made this argurnent on .
Ford’s behalf; it should not have rehed on reasomng of 1ts own makmg ‘

21 -



e : '_ Who Would pre51de at prehmmary hearmgs

nd the ]ud1c1ary s cr1m1na1 procedure rules des1gnated maglstrates as the persons T R

Sunﬂarly, the fourth post—conv1ctlon Court s alarm that the lack of a ]ud1c1a1

2 councﬂ ruIe could result ina perhaps mcapable person pre51d1ng at a prehrmnary R

hearmg is unfounded 7 The 1eg151ature requzred among other thmgs, that .

S commlssmners be adrmtted to the practrce of law in Utah and have ablhty and B

= -experlence 1n the area of law m Wthh the comnusswner Would be servmg Utah e

. .‘ Code Ann § 78-3-31(3)(d) a_nd (e) (1993) Thus, only lawyers Wlth crlrmnal Iaw . .
" }edcperlence could serve as comrmssmners determmmg Whether there was probable
: g ucau”'se to beheve.that the Ta'ccus-ed ‘cornrrutted 'the charged crmre;‘ A |
B Any detect in the. court comm1ssroner s authorrty to make the""-' R
. preliminary probable cause determination did not strip the -

- trial¢ourt of jurisdiction to try Ford and d1d not nulhfy Ford’ o
beyond—a-reasonable—doubt conv1ct10n . .

The State acknowledges that under ex15tmg precedent a prehmmary hearmg ’
| and bmdover are essentlal to a court s ]urlsdlcuon over a felony, _and that a dlstrlct -

S cou_rt may ”tr_y a defendant [o'nly] on the spe'cific charge'that is_bou__n__d over.” S tate v.

- %In addition, the controllmg statute permitted the Judicial Council to appoint
;comrmssmners only with the concurrence of a ma]orlty of the district judges in the .

' dlstr1ct where the commissioner ‘would serve. Utah Code Ann § 783 31(2)(a) . -

) (1993) It seems unlikely that, after concurring in a commissioner’ s appomtment '
: the ]udges Would be unaware of the commlssmner s act1v1t1es o

b ] Agam, Ford never made th1s argument
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| : Marshall 2005 UT App 269U atl (Addendum D) cert. demed 124 P. 3d 634 (2005) |
- Ford had a prehmmary hearlng and was bound over only on the charge for Wthh a- ' |
o ]ury uh':xmately found h]ll‘l guﬂty beyond a reasonable doubt To demonstrate that -
":the tr1aI court Iacked sub]ect matter ]urrsdrctron to try th under the e>ost1ng:
B ',}."_»precedent Ford had to demonstrate that the prehmmary hearmg and probable:
| cause determlnatlon made by an eacper1enced crlmmal lawyer equated to no-..
L prehmmary hearmg }at all- Ford crted no- authorlty to support such a- conciusron, S

. _and exis'ting law refutes it.>

8 The State reserves its rlght to cha]lenge this precedent in future cases.

o However, because it did not challenge it below it does not chaHenge it here.

Ford relied on Holm v. Smilowitz, 840P.2d 157 (Utah App 1992) Thompson 0.

& Jackson, 743 P.2d 1230 (Utah App. 1987); State v. Trujillo, 214 P.2d 626 (Utah 1950);
- Christiansen v. Harris, 163 P.2d 314 (Utah 1945); and State v. Freeman, 71 P.2d 196

(Utah 1937). None stands for the proposition that a preliminary hearing before a - -

: person who lacked authority to preside equates to no preliminary hearing at all.
- Holm and Thompson stand for the proposition that a court must determine whether it
.. hasjurisdiction before proceeding. Holm, 840 P.2d at 160-62; Thompson, 743 P.2d at

1232. Trujillo and Freeman stand for the proposition that not every procedural defect

~ in the preliminary hearing process will deprive the district court of jurisdiction over
. the criminal case. Trujillo, 214 P.2d at 630-31; Freeman, 71 P.2d at 203. Similarly,
- Christiansen stands for the proposition that not every procedural misstep amounts to

“a due process violation that will deprive a court of jurisdiction. Christiansen, 163

P.2d at316-17. Inaddition, Christiansen discusses what due process requires before

the State deprives a person of his liberty. Id. at317. The preliminary hearing and

bindover did not deprrve Ford of his 11berty, the subsequent tr1a1 conv1ct10n, and
sentence d1d S , . .



Ohms makes clear that the 1dent1ty of the person pre51d1ng ata hearmg does g : = .

- not affect a court s sub]ect matter ]urlsdlctlon In Ohms, the Utah Supreme Court e T

- con51dered the constltutlonahty of Utah Code Ann § 78-3-31’3 prov151ons allowmg, ' __

: comrmssmners to perform ]ud1c1al functlons Spec1f1cally, the supreme COU_I‘t.;:f:"'-Z.‘_ .

R ' con51dered Whether a maglstrate could srt as a c1rcu1t court }udge and enter fmal }j ”

o ]udgments in mlsdemeanor cases The supreme court concluded that that provrslon S

. -_'Vlolated the Utah Constltution because 1t attempted to vest authorlty to- enter fmal e A

judgrnents and rrnpose s‘enten.ce in crlrmnal nusdemeanor cases, Wthh are core o

: ]ud1c1al functlons " Ohms 881 P 2d at 851 853 o -

However, the supreme court dlstmgulshed between a court comrmssmner s .

| lauthor1ty to act and a court s sub}ect matter ]urxsd1ct10n See 1d at 852—53 | Although :

: l1t declared that the commrssmners had no author1ty to enter fmal )udgments in
mrsdemea_nor cases} or s'entence bmisldemeanor defendants"; it also held that ”the
B c1rcu1t court clearly had‘]urrsdlctlon to dec1de [-rrusdemeanor]“matter[s] ” ld at 853

' Thus.,. the supreme court made lcle‘ar that" a court does. not lose‘ sub]ect matter_ B
- ju'r_isdiction merely becausethevperson premdmg ata hearmg -lacks :constltutlo'nal :

. authority to do so.’ lt foll'()ws that, even if Commissioner Palacios lacked authority |

-
o

' to determJne whether there was probable cause to beheve that Ford cornrmtted the
crlme w1th which the State charged hrm, that lack of authorlty d1d not depr1ve the -
d1str1ct court of sub]ect matter ]urlsdlctlon to try h1m for that cr1me and d1d not
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| | nullrfy the ultirhate beyehdfalreasonablefdo’uht determination.that h_ej cohﬁrxittedf

ﬂlétf-crimé.lo, Sl e eE

'- F'Iirther, ..'the- supreme court held mOhms that the” 'c'orhnﬁss‘ieners‘-}'.; -
= :uhcenstrtutlonal ekercrse ef jtrd1c1at author1t)t vdrd- rlot Warrant reversal m eases 1". o
.'- ad]ud1cate<i by.co'mrmssbrlers r)rror te 1ts Ohtﬁs deerslen because the corhrhlssroners -

- | pessessed defacto aa.thorrty | Thatrs .the eerhmrss1oners.‘ exerc.lse[d]‘ 'the offlee of a :

; ] -}udge under color of Iawful authorlty and by a tltle Vahd on 1ts face, though {they;..‘-_‘ B
| lacked the] fu]l r1ght to the offrce, as where [they were] appoznted under an.f- -
unconstztutzonal statute S Id at 853 (quotmg Black’s Law chtzonary 841 (6th ed

1990)) (addltlonal c1tat10ns omltted)(emphasm in orlgmal) The supreme Court jv o
. contmued that ”When an offlcer Iacks authorlty to perform the dutres he or she has = o

'performed but acts as an ofﬁcer de facto, the actron taken by that offlcer is Vahd_” Id R

' 10 The supreme court also recognlzed that because Ohms had not preserved. |

- hlS argument below, it could only reach his clarm if the trial court committed plain o |

error or if other exceptronal cucumstances existed that justified reaching Ohms’

_claim. Ohms, 881 P.2d at 847. The court ultlmately concluded that Ohms’ situation
k satisfied the “exceptional circumstances” exception. Id. The court’s requirement
thathis situation satisfy the * exceptronal circumstances” exceptron before revrewmg

*his claim also demionstrates that the commissioner’s lack of authority did not strip
* the circuit court of subject matter jurisdiction. If the court had believed that the
- unconstitutional delegation of authority created a defect in the court’s jurisdiction, it - -.
“would not have needed to fit Ohms’ case into an exception because claims

Challengmg subject matter jurisdiction may be raised on appeal even if they wereno -

-~ preserved. See, e.g., State 0. Perank, 858 P.2d 927, 930 (Utah 1992) The negatrve |

mference is that no ]urlsdmtronal defect exrsted



. at 854 (crtmg Vance v. Fordham, 671 P. 2d 124 130—31 (Utah 1983)) see also Hussey v. B

l »' szth 99 U S 20 24 (1878) (actlons of unauthor1zed ofﬁcers are Vahdated When : _ R

performed by one Who, under color of law assumes to exerc1se ofﬁc1al authorlty, IS SR

. reputed to have 1t and the commumty acquresces accordmgly”)

Comrmss1oner Palac1os clearly acted W1th de facto authorrty When she "

R ‘deterrruned that there was probable cause to bel1eve that F ord comrmtted the crune e Xy

e “with v Wh1ch the State charged lum and for wluch a ]ury ultlmately conv1cted hlm S

.Utah Code Ann § 77— -3(4) (1993) defmed maglstrate to mclude a ]ustrce or ]udge B

| of a court of record or not of record ora comrmssmner of such a court appomted 1n : L

o accordance W1th Sectlon 78—3—31 g ln add1t10n, Utah Code Ann § 78—7—17 5 (1993)»

B Nspecrﬁcally referred to Sectron 77- —3’8 defmrtron of maglstrate and mcluded ina

‘, ,maglstrate S dutres conductmg a prelrmmary examrnatron to deterrnme probable' R

E fcause " Utah Code Ann § 78 7~17 S(f) (1993) No case had declared these sectrons .

" 'l‘unconstrtutlonal Under Ohms , _even 1f the leglslature 1mproperly allowed

, n Ford did not argue or proffer any evidence that Commissioner Palacios was
not appointed in accordance with the quahﬁcatron and appomtment procedures in
78-3-31 : S , S
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g Comrmssroner Palac1os to pres1de at Ford’s prehmmary hearmg, her probable cause .

o determmatlon and bmdover were Vahd because she acted w1th de facto authorrty

The fourth post—convrcuon court purported to drstrngursh Ohms recognltron A

Of ”de facto authorrty because Ohms dealt w1th mrsdemeanor convrcuons, whﬂe -
'. Ford was. charged w1th a felony It ruled Wlthout Supportmg authorrty, that i the s e

" o consututlonal rrghts of crrmrnal defendants charged w1th felomes cannot and should R

not be swept away by an assertlon ofde fa:cto authorlty & (R150) 13 » R

However, nothmg 1n Ohms suggests that de facto authorlty only apphes to the B

B unconstrtutlonal exercrse of ]ud1c1a1 authorrty to enter fmal ]udgment and sentences -
in mlsderneanor cases To the contrary, the Utah Supreme Court recogmzed that de 7
o facto authorrty apphes to exercrsmg authorlty under the color of lawful authorltyi

even though the law is unconsututronal The supreme court d1d not hmlt 1ts

apphcatlon to the kmd of case at 1ssue As dernonstrated Commrssmner Palacios

1 The supreme court’s Ohms analysrs also undercuts the fourth post—.

conviction court’s conclusion that the identity of the person presrdlng atahearing is-

integral to a court’s subject matter jurisdiction. If that had been the case, the

- supreme court could not have validated the prior commissioner-imposed

‘misdemeanor convictions and sentences by relying on de facto authority. See Barton
0. Barton, 2001 UT App 199, 112,29 P.3d 13 (“*“[W]hen subject matter [jurisdiction]
‘does not exist, neither the parties nor the court can do anythrng to fﬂl that void.”””)

, (c1tat10ns omitted).

¥ Again, Ford made no such argument The fourth post—convrctron court
made it for him: S e .



'a&ed andef éblofbf ié%ﬁﬂ'autha'fity-WIiea she aetéfmihea’ that there:tvas”prdbablé.; S

S :'- cause to beheve the Ford commltted the crlme for Wthh a ]ury ulttmately conv1cted S .

' th beyond a reasonable doubt

The fourth post—conv1ct10n court also concludedthat '[w]lthout a-properly o o

[ authorlzed maglstrate, there Was no Vahd prehmmary hearmg, rendermg Ford s e "

S o 'APrellmmarY hearlng a nulhty ! FOI‘ sole Support the Court c1ted State o. F1 eeman, 93 RIS

: ;Utah 125 71 P 2d 196 (1937) for the prop051tron that ”a prosecutron should notwa—.""-- RS

) proceed absent the necessary fmdlngs by a maglstrate who was vested by the ]udzczary o

, f wzth authorzty to conduct a p1 elzmmary hearzng ; .' ..-.” (R151) (emphas1s added)

However, Preeman does not support the fourth post—conv1ctlon court s C

o conclusmn that the 1dent1ty of the person pre81d1ng ata prehmmary hearmg and"

e : 'brndmg a defendant over for trlal is mtegral to the dlstrlct court s sub]ect matter- :

S ]urlschctlon to try that defendant Flrst as shown, the comblned statute and court- o

S rules demonstrate that the )ud1c1ary d1d vest cornrmss1oners W1th authorlty to J

o conduct prehmlnary heanngs

Second Freeman does not stand for the propos1tlon that the lack of ]udrcral e

o sanction of experienced __crirninal lawyers making probable cause determmatlons "

| Would have nulliﬁed Ford’s blndover and deprived the district court of jurisdiCtion |

L 'to try hun The court prov1ded no spec1f1c c1tat10n in Preeman, and the State found_ "

none, demonstratmg that the 1dent1ty of the person 31tt1ng as a magrstrate at the. |



i )
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W

. prehmrnary"hearmg 'Was crrtlcal to vestmg ]urrsdrcuon in the drstrrct court A
- drstrrct court Ioses ]urrsdrctron only When there is no prehrmnary hearmg at all or'
‘ ! | the defendant is trled on a charge other than that on Wthh the rnagrstrate bound L
- h1m over State v Marshall 2005 UT App 269U at 1 (Addendum D) cert. denzed 124
. P Sd 634 (2005) Nerther Ford nor the fourth post—convrctron court crted any .

" authorrty to support the propos1t10n that a prehmmary hearrng before and bmdover o -

o by a comrnlssmner WhO, by law had to be a Iawyer W1th crrrmnal Iaw experrence -

. - equates to no prehrmnary hearrng at a]l

Flnaﬂy, the fourth post—convrctron court s unsupported conclusron that a

*'probable cause deterrmnatron made by a commrssroner is msuffrcrent to vest the |

" drstrrct court Wrth sub]ect matter ]urrsdrchon to try the defendant is antrthetlcal toa o

prehrmnary hearmg s purpose A prehmlnary hearmg protects a person from the

| "'..;rrgors ofa crrmrnal trral Where there is no probable cause to beheve that the person
comrmtted the crlme charged State v. Brzckey, 714P.2d 644 646 (U tah 1986) Here a

* ‘-Iawyerwrth crlrmnal 1aw expenence deterrmned that there was probable cause to
belreve vthat F_ord _cornmrtt_ed thecrrrne charged. Even if there were some techrtical B

o defect in that p.erso.n’s authorityto do s0, it d1d not justify fmdrng a jurisdictional‘
N :def:ect that nulhfred the subsequent beyond?a-reasonableédoubt deterrnination that

Ford cornrrutted the charged crime‘.

29



R v‘ the case W1th mstructrons to remstate Ford s conv1ctron

) :_ CONCLUSION

For the foregomg reasons, the fourth post—conv1ct10n court erroneously'i_’

Y granted post—conv1ct10n rehef The Court should_reverse that dec151on and remand‘._ o B '
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